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License (This work is licensed under a Creative Commons License http://creativecommons.org/licenses/by-nc/1.0/)
THE WORK (AS DEFINED BELOW) IS PROVIDED UNDER THE TERMS OF THIS CREATIVE COMMONS
PUBLIC LICENSE ("CCPL" OR "LICENSE"). THE WORK IS PROTECTED BY COPYRIGHT AND/OR OTHER
APPLICABLE LAW. ANY USE OF THE WORK OTHER THAN AS AUTHORIZED UNDER THIS LICENSE IS
PROHIBITED.

BY EXERCISING ANY RIGHTS TO THE WORK PROVIDED HERE, YOU ACCEPT AND AGREE TO BE
BOUND BY THE TERMS OF THIS LICENSE. THE LICENSOR GRANTS YOU THE RIGHTS CONTAINED
HERE IN CONSIDERATION OF YOUR ACCEPTANCE OF SUCH TERMS AND CONDITIONS.

1. Definitions

"Collective Work" means a work, such as a periodical issue, anthology or encyclopedia, in which the Work in its
entirety in unmodified form, along with a number of other contributions, constituting separate and independent works in
themselves, are assembled into a collective whole. A work that constitutes a Collective Work will not be considered a
Derivative Work (as defined below) for the purposes of this License.

"Derivative Work" means a work based upon the Work or upon the Work and other pre-existing works, such as a
translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art
reproduction, abridgment, condensation, or any other form in which the Work may be recast, transformed, or adapted,
except that a work that constitutes a Collective Work will not be considered a Derivative Work for the purpose of this
License.

"Licensor" means the individual or entity that offers the Work under the terms of this License.

"Original Author" means the individual or entity who created the Work.

"Work" means the copyrightable work of authorship offered under the terms of this License.

"You" means an individual or entity exercising rights under this License who has not previously violated the terms of
this License with respect to the Work, or who has received express permission from the Licensor to exercise rights
under this License despite a previous violation.

2. Fair Use Rights. Nothing in this license is intended to reduce, limit, or restrict any rights arising from fair use, first
sale or other limitations on the exclusive rights of the copyright owner under copyright law or other applicable laws.

3. License Grant. Subject to the terms and conditions of this License, Licensor hereby grants You a worldwide,
royalty-free, non-exclusive, perpetual (for the duration of the applicable copyright) license to exercise the rights in the
Work as stated below:

to reproduce the Work, to incorporate the Work into one or more Collective Works, and to reproduce the Work as
incorporated in the Collective Works;

to create and reproduce Derivative Works;

to distribute copies or phonorecords of, display publicly, perform publicly, and perform publicly by means of a digital
audio transmission the Work including as incorporated in Collective Works;

to distribute copies or phonorecords of, display publicly, perform publicly, and perform publicly by means of a digital
audio transmission Derivative Works;

The above rights may be exercised in all media and formats whether now known or hereafter devised. The above rights
include the right to make such modifications as are technically necessary to exercise the rights in other media and
formats. All rights not expressly granted by Licensor are hereby reserved.

4. Restrictions. The license granted in Section 3 above is expressly made subject to and limited by the following
restrictions:

You may distribute, publicly display, publicly perform, or publicly digitally perform the Work only under the terms of
this License, and You must include a copy of, or the Uniform Resource Identifier for, this License with every copy or
phonorecord of the Work You distribute, publicly display, publicly perform, or publicly digitally perform. You may not
offer or impose any terms on the Work that alter or restrict the terms of this License or the recipients' exercise of the
rights granted hereunder. You may not sublicense the Work. You must keep intact all notices that refer to this License
and to the disclaimer of warranties. You may not distribute, publicly display, publicly perform, or publicly digitally
perform the Work with any technological measures that control access or use of the Work in a manner inconsistent with
the terms of this License Agreement. The above applies to the Work as incorporated in a Collective Work, but this does
not require the Collective Work apart from the Work itself to be made subject to the terms of this License. If You create
a Collective Work, upon notice from any Licensor You must, to the extent practicable, remove from the Collective
Work any reference to such Licensor or the Original Author, as requested. If You create a Derivative Work, upon notice
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from any Licensor You must, to the extent practicable, remove from the Derivative Work any reference to such
Licensor or the Original Author, as requested.

You may not exercise any of the rights granted to You in Section 3 above in any manner that is primarily intended for
or directed toward commercial advantage or private monetary compensation. The exchange of the Work for other
copyrighted works by means of digital file-sharing or otherwise shall not be considered to be intended for or directed
toward commercial advantage or private monetary compensation, provided there is no payment of any monetary
compensation in connection with the exchange of copyrighted works.

If you distribute, publicly display, publicly perform, or publicly digitally perform the Work or any Derivative Works or
Collective Works, You must keep intact all copyright notices for the Work and give the Original Author credit
reasonable to the medium or means You are utilizing by conveying the name (or pseudonym if applicable) of the
Original Author if supplied; the title of the Work if supplied; in the case of a Derivative Work, a credit identifying the
use of the Work in the Derivative Work (e.g., "French translation of the Work by Original Author," or "Screenplay
based on original Work by Original Author"). Such credit may be implemented in any reasonable manner; provided,
however, that in the case of a Derivative Work or Collective Work, at a minimum such credit will appear where any
other comparable authorship credit appears and in a manner at least as prominent as such other comparable authorship
credit.

5. Representations, Warranties and Disclaimer

By offering the Work for public release under this License, Licensor represents and warrants that, to the best of
Licensor's knowledge after reasonable inquiry:

Licensor has secured all rights in the Work necessary to grant the license rights hereunder and to permit the lawful
exercise of the rights granted hereunder without You having any obligation to pay any royalties, compulsory license
fees, residuals or any other payments;

The Work does not infringe the copyright, trademark, publicity rights, common law rights or any other right of any third
party or constitute defamation, invasion of privacy or other tortious injury to any third party.

EXCEPT AS EXPRESSLY STATED IN THIS LICENSE OR OTHERWISE AGREED IN WRITING OR REQUIRED
BY APPLICABLE LAW, THE WORK IS LICENSED ON AN "AS IS" BASIS, WITHOUT WARRANTIES OF ANY
KIND, EITHER EXPRESS OR IMPLIED INCLUDING, WITHOUT LIMITATION, ANY WARRANTIES
REGARDING THE CONTENTS OR ACCURACY OF THE WORK.

6. Limitation on Liability. EXCEPT TO THE EXTENT REQUIRED BY APPLICABLE LAW, AND EXCEPT FOR
DAMAGES ARISING FROM LIABILITY TO A THIRD PARTY RESULTING FROM BREACH OF THE
WARRANTIES IN SECTION 5, IN NO EVENT WILL LICENSOR BE LIABLE TO YOU ON ANY LEGAL
THEORY FOR ANY SPECIAL, INCIDENTAL, CONSEQUENTIAL, PUNITIVE OR EXEMPLARY DAMAGES
ARISING OUT OF THIS LICENSE OR THE USE OF THE WORK, EVEN IF LICENSOR HAS BEEN ADVISED
OF THE POSSIBILITY OF SUCH DAMAGES.

7. Termination

This License and the rights granted hereunder will terminate automatically upon any breach by You of the terms of this
License. Individuals or entities who have received Derivative Works or Collective Works from You under this License,
however, will not have their licenses terminated provided such individuals or entities remain in full compliance with
those licenses. Sections 1, 2, 5, 6, 7, and 8 will survive any termination of this License.

Subject to the above terms and conditions, the license granted here is perpetual (for the duration of the applicable
copyright in the Work). Notwithstanding the above, Licensor reserves the right to release the Work under different
license terms or to stop distributing the Work at any time; provided, however that any such election will not serve to
withdraw this License (or any other license that has been, or is required to be, granted under the terms of this License),
and this License will continue in full force and effect unless terminated as stated above.

8. Miscellaneous

Each time You distribute or publicly digitally perform the Work or a Collective Work, the Licensor offers to the
recipient a license to the Work on the same terms and conditions as the license granted to You under this License.

Each time You distribute or publicly digitally perform a Derivative Work, Licensor offers to the recipient a license to
the original Work on the same terms and conditions as the license granted to You under this License.

If any provision of this License is invalid or unenforceable under applicable law, it shall not affect the validity or
enforceability of the remainder of the terms of this License, and without further action by the parties to this agreement,
such provision shall be reformed to the minimum extent necessary to make such provision valid and enforceable.

No term or provision of this License shall be deemed waived and no breach consented to unless such waiver or consent
shall be in writing and signed by the party to be charged with such waiver or consent.

This License constitutes the entire agreement between the parties with respect to the Work
licensed here. There are no understandings, agreements or representations with respect to the
Work not specified here. Licensor shall not be bound by any additional provisions that may
appear in any communication from You. This License may not be modified without the mutual
written agreement of the Licensor and You.
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FREEDOM OF INFORMATION IN TURKEY: A Critical Assessment of the
Implementation and Application of the Turkish Right to Information Act 2003

By Dr. Yaman Akdeniz:

Background to the Study

In 2003-04, the author conducted an Open Society Institute (“OSI”) International Policy
Fellowship and Information Policy programmes supported project entitled Civil Society
Participation to the Policy Making Process of the Turkish Government in relation to the
Development of an Information Society in Turkey. The project examined and analysed the
developments and models and modes of governance with regards to the development of an
Information Society in Turkey. It was designed to develop a foundation for the building of a
civil society movement working in the field of law and policy issues involving e-democracy,
human rights and the Internet in Turkey. During the fellowship research period, the author also
became involved in the implementation of Turkey’s Right to Information Act. This law was
enacted in October 2003 and came into force in April 2004. The law aims to provide a right to
information to all citizens according to the principles of equality, impartiality and openness
that are the necessities of a democratic and transparent government. For the purposes of
monitoring the implementation and application of the Right to Information Act, the author set
up the BilgiEdinmeHakki.Org pressure group (see www.bilgiedinmehakki.org) in October
2003 and began efforts to monitor the implementation of the Act.

The research for the Continuing IPF Fellowship aimed to provide an assessment of the
implementation and application of the Right to Information Act. This report incorporates the
data and research gathered between 2004-2008, and provides a detailed analysis of the
implementation and application of the Right to Information Act in Turkey. This includes an
assessment of the work of the Turkish Right to Information Review Council between June
2004 and March 2008 as well as the assessment of the implementation of the law by central
and local government agencies. The final report further assesses whether the enactment of a
freedom of information law in Turkey helped to achieve an open and transparent regulatory
process and whether the new law promotes openness and good practice within government
institutions in terms of provision of information. However, some caution is necessary at this
stage as the adoption of “freedom of information laws is part of a culture shift that can take
time. In some countries, the problem is often related to inherited difficulties with freedom of
expression,” and closely tied up with the development and imposition of laws on official or
state secrecy.’

Senior lecturer at the School of Law, University of Leeds. Akdeniz is also the founder of
BilgiEdinmeHakki.org, a pressure group working in the field of freedom of information in Turkey. His
recent publications include Internet Child Pornography and the Law: National and International Responses
(London: Ashgate, 2008: ISBN: 0 7546 2297 5). For further information about his work see
<http://www.cyber-rights.org/yamancv.htm>,

See Access to information by the media in the OSCE region: Trends and recommendations: Summary of
preliminary results of the survey, Organization for Security and Co-operation in Europe, Office for the
Representative on Freedom of the Media, Vienna, 2007, at <http://www.fas.org/sgp/library/osce-

access.pdf>.
z See Banisar, D., Government Secrecy: Decisions Without Democracy, People for the American Way
Foundation and OpenTheGovernment.Org, 2007, at

<http://www.openthegovernment.org/otg/govtsecrecy.pdf>. See further Banisar, D., Legal Protections and
Barriers on the Right to Information, State Secrets and Protection of Sources in OSCE Participating States,
(Preliminary version), May 2007, at <http://www.privacyinternational.org/foi/OSCE-access-analysis.pdf>.



Turkey and Freedom of Information

The right to information is guaranteed in international law, including as part of the guarantee
of freedom of expression in article 19 of the International Covenant on Civil and Political
Rights.” Many countries around the world are now giving legal effect to the freedom of
information as a fundamental right, both by enshrining access to information in their
constitutions and by adopting laws which give practical effect to the right, providing concrete
processes for its exercise.*

Even though governments may recognise the importance of openness, the political and
bureaucratic pressures to control information can be irresistible in many countries including in
the western world. That is why legislation to guarantee openness through the enactment of a
freedom of information law (“FOIA”) is crucially essential.’” An insightful account of the role
of freedom of information in a modern and democratic society is provided in section 3 of the
1999 Finnish Act on the Openness of Government Activities:

“to promote openness and good practice on information management in government,
and to provide private individuals and corporations with an opportunity to monitor the
exercise of public authority and the use of public resources, to freely form an opinion,
to influence the exercise of public authority, and to protect their rights and interests.”

FOI laws usually have a common format. They provide the individual with a right of access to
documents held by government and other public authorities. Usually the applicant is not
required to give reasons for, or justify his request, and the public authorities cannot withhold
information from those it considers do not have a valid reason. Information can be withheld
only where the law permits it. Exemptions to the right of access generally apply where
disclosure would harm specific interests such as defence, security, international relations, law
enforcement, privacy, commercial interests, or the decision-making process. Refusals can be
challenged by appealing to (depending on the country) an existing ombudsman, a special
information commissioner or commission, the courts, or a combination of these. The recently
enacted Turkish law has some of these characteristics incorporated to its provisions.

Turkish Right to Information Act 2003

In the last few years, Turkey has completed comprehensive constitutional and legislative
reforms that reinforce and safeguard fundamental rights and freedoms, democracy, the rule of
law, and the protection of and respect for minorities, as set out in the Turkish National
Programme for the Adoption of the European Union Acquis of 24 March, 2001.”

See generally Mendel, T., Freedom of Information: A Comparative Legal Survey, UNESCO, 2008 at
<http://unesdoc.unesco.org/images/0015/001584/158450¢.pdf>; Boserup, L. K., An Introduction to
Openness and Access to Information, Danish Institute for Human Rights, 2005.

4  See generally Banisar, D., Freedom of Information Around the World 2006: A Global Survey of Access to
Government Information Laws, London: Privacy International, 2006, at
<http://www.privacyinternational.org/foi/survey>. Note also Justice Initiative, Transparency & Silence,
Justice Initiative, 2006, at <http://www.justiceinitiative.org/db/resource2/fs/?file_id=17488>.

See generally Frankel, M., Freedom of Information: International Characteristics, paper given at a seminar
entitled Transparency in Europe for government officials from EU member states, organised by the Dutch
Ministry of the Interior, The Hague, 15-16 February 2001, at <http://www.cfoi.org.uk/pdf/amsterdam.pdf>.
See generally Banisar, D., Freedom of Information and Access to Government Records Around the World,
Privacy International, July 2, 2002, at <http://www.freedominfo.org/survey.htm>. See further Article 19, A
Model Freedom Of Information Law, July 2001, at http://www.article19.org/docimages/1112.htm

See generally Republic of Turkey, National Programme for the Adoption of the Acquis, Official Gazette, 24
July 2003 No. 25178 bis, at <http://www.abgs.gov.tr/NPAA/up.htm>.



Several international conventions relating to the political criteria have been signed or ratified,
among which Additional Protocol No. 6 to the ECHR Concerning the Abolishing of the Death
Penalty, the UN Convention on the Elimination of All Forms of Racial Discrimination, the UN
Covenant on Civil and Political Rights, the UN Covenant on Economic, Social and Cultural
Rights, the ILO Convention Concerning the Prohibition and Immediate Action for the
Elimination of Worst Forms of Child Labour (No. 182), and the UN Convention on Prevention
of All Types of Discrimination Against Women and its Optional Protocol, can be cited.®
Moreover, the Human Rights Advisory Board, which constitutes an effective platform for
dialogue between state and civil society in the area of human rights, has become operational.’
This is in addition to the establishment of the EU Harmonisation Commission within the
Turkish Grand National Assembly which aims to increase the efficiency of the process of
legislative harmonisation with the EU.

Parallel to these significant developments, there were calls for the enactment of a Turkish
freedom of information law for many years. The 1982 Turkish Constitution through article 26
provided a right of free expression including the right to receive information but this did not
include a right to seek information from public authorities.'” There was a serious attempt at
legislation between 1998-2001. A draft bill entitled Idari Usul ve Bilgi Edinme Hakki Kanunu
(Administrative Procedural and Right to Information Law) was developed by the Prime
Ministry but this never reached the Parliament."

Subsequently, the 58™ Government Plan of 2003 (Ak Party - Justice and Development Party)
announced that the government would legislate and provide its citizens with a right to
information to ensure transparency, participation, and public accountability.”® This was a
welcome announcement towards openness, and democratization. Turkey was not, for example,
obliged by the European Union to adopt a freedom of information law with regards to its
pending membership negotiations with the European Union. In fact, on the contrary, Turkey
was quicker than Germany to adopt such a law and to provide its citizens with a right to
receive information from public institutions.” Further details for the legislation were revealed
within the Government’s January 2003 Emergency Action Plan," and it was announced that

®  Ibid.

K Republic of Turkey, National Programme for the Adoption of the Acquis, Official Gazette, 24 July 2003 No.

25178 bis, at <http://www.abgs.gov.tt/NPAA/up.htm>.

Article 74 of the Turkish Constitution provides for a right of petition and Article 125 provides for judicial

review and compensation of administrative decisions. See Constitution of the Republic of Turkey,

<http://www.tbmm.gov.tr/english/constitution.htm>.

" See Hiz, Y., Yilmaz, Z., Bilgi Edinme ve Dilekce Hakki, Seckin, Ankara, 2004, p. 50-51.

See Official Gazette, 29.11.2002, No. 24951. “Toplumsal denetim ve katilimin artiriimas: bakimindan; Bilgi

edinme hakki, toplumun biitiin kesimlerine yayginlastirilacak ve bunu saglamak i¢in "Vatandasin Bilgi

Edinme Hakki Kanunu" c¢ikarilacaktir. Yeni bilgi ve iletisim teknolojilerinden yararlanilarak, kamu

kuruluslarimin - hizmet ve islemleri halka duyurulacak, yonetimde seffaflik saglanacaktir. Kamuda

verimliligin artirilmasi ve seffafligin saglanmasi icin hizmet birimlerinin, parlamentoya ve kamuoyuna
performans raporu sunmalart yoniinde ¢alismalar baslatilacaktir.”

In Germany, the Act to Regulate Access to Federal Government Information was adopted in June 2005 and

went into force on 1 January, 2006. See Banisar, D., Freedom of Information Around the World 2006. A

Global Survey of Access to Government Information Laws, London: Privacy International, 2006, at

http://www.privacyinternational.org/foi/survey, p. 77.

“ T.C. 58. Hukumet Acil Eylam Plani (AEP), 3.1.2003, Action Item KYR-13, at
<http://ekutup.dpt.gov.tr/plan/aep.pdf>. “Seffaflasmanin saglanabilmesi ve vatandaglarin haklarimi daha
etkin arayabilmesi icin bilgi edinme hakk: biitiin vatandaslar: kapsayacak sekilde gelistirilecek, boylece
kamu kuruluslarinin karar alma siireglerinde seffaflik ve hesap verilebilirlik saglanacaktir. Kanunun
yiiriirliige girmesinden sonra uygulanabilmesi icin kuruluglarin kendi i¢lerinde gerekli hazirliklar: siiratle




the work towards the drafting of a Right to Information Bill would be conducted within the
following three months. This was part of the government’s plan to reform the central public
administration and the lead responsibility was given to the Ministry of Justice.

The draft legislation prepared by the Ministry of Justice was introduced to the Parliament on
25 June, 2003. A Parliamentary report by the EU Compatibility Commission of the Parliament
was published on 16 July, 2003. A subsequent report on the draft bill prepared by the Justice
Commission of the Turkish Parliament was published on 24 July, 2003.

On 08-09 October, 2003 the Turkish Parliament discussed the Right to Information Bill. 237
Turkish MPs out of a total of 550 were present for the final voting on the Right to Information
Bill and all of the present MPs (including from the opposition) unanimously voted for the Bill
to become law. The Turkish Parliament enacted the Right to Information Act 2003, Bilgi
Edinme Hakki Kanunu (No: 4982)."” The government also announced the drafting of further
legislation to clarify the meaning of “state secrecy” and “trade secrets” on the day the Right to
Information Act was enacted. Although the draft bills on these related secrecy laws (Devlet
Sirlart Kanunu Tasarist, and Ticari Sirlar Kanunu Tasarist) were published by the Ministry of
Justice during 2004, they are yet to become law as of writing, but a new State Secrecy Bill was
announced in April 2008 as will be discussed later in this report.

The Right to Information Act 2003 came into force six months after the date of its publication
in the Official Gazette on 24 April, 2004.'

The Provisions of the Act

The 2003 legislation aims to regulate the procedure and the basis of the right to information
according to the principles of equality, impartiality and openness that are the necessities of a
democratic and transparent government (article 1). The law covers all public authorities and
private institutions performing public functions."

Definition of “information” and “document” provided in the Act

Information is defined as “every kind of data that is within the scope of this law and are
included in the records of the institutions” by article 3(c) of the 2003 Act. Article 3(d) defines
“documents” as “any written, printed or copied file, document, book, journal, brochure, etude,
letter, software, instruction, sketch, plan, film, photograph, tape and video cassette, map of the
institutions and the information, news and other data that are recorded and saved in electronic
format that are within the scope of this law.”

tamamlamalart saglanacak, evrak akis ve karar alma siiregleri gézden gegirilecek, vatandaga yol géstermek
ve yardimct olmakla gorevli birimler olusturularak sorumlular belirlenecektir. Kurulug diizeyinde tatmin
olmayan vatandasin bagvuru mercii olacak ulusal diizeyde bir birim olusturulacak, bu birimin de yetersiz
kalmast durumunda yargi yoluna gidilmesi saglanacaktir. Boylece, idare ile vatandas arasindaki ihtilaflar
da azalacagindan yargimin hizli calismast saglanmis olacaktir.”

Law on Right to Information; Law No. 4982,
<http://www.bilgiedinmehakki.org/en/index.php?option=com_content&task=view&id=7&Itemid=8>.  See
generally <http://www.bilgilenmehakki.org>. See Official Gazette, 24.10.2003, No. 25269.

' Implemented by Circular 2004/12 “The exercise of the right of petition and access to information”. Official

Gazette No 25356, January 2004, at
<http://bilgiedinmehakki.org/doc/Prime%20Ministry%20Circular%200n%20Right%20to%20Information.p
df>.

17" See Council Decision 2005/506, 29.06.2005. “4982 Sayili Kanunun 2 nci maddesinin birinci fikras1 bu
Kanunun kamu kurum ve kuruluglari ile kamu kurumu niteligindeki meslek kuruluslarinin faaliyetlerinde
uygulanacagi hiikkmiinii amirdir.”



Article 3(3) provides a definition for “access” to information and documents. The law requires
access to “information” and the public authorities need to provide copies of any documents
requested that are available within their institution. This could be photo-copies or documents in
electronic format. However, in cases were it is not possible to provide a copy of the document
requested, an applicant may be permitted to examine the original information or the document
or see the contents of such documents, or any form of data, and should be allowed to take
notes.

Right to Information and the Obligation to Provide Information

Everyone has a right to obtain information under article 4 of the Right to Information Act
2003. All natural and legal persons could apply to the public authorities to exercise their right
to information. However, the Act also includes some limitations to this general right to
information. Foreigners domiciled in Turkey and the foreign legal entities operating in Turkey
can only exercise this right on the condition that the information that they require is related to
them or the field of their activities; and on the basis of the principle of reciprocity.'®

All public authorities have a legal obligation to provide access to information and documents
(subject to the exceptions set out in the Act) requested under article 5. They also have a legal
obligation to respond to the applicants even if the information or documents requested do not
exist. The authorities are obliged by law to review and decide on the applications for access to
information promptly, effectively and correctly. Furthermore, the public authorities are
required to take administrative and technical measures to deal with right to information
requests under the 2003 Act.

Application for Access to Information

Article 6 of the 2003 Act regulates the application for access to information. According to this
provision, the application should be made through a petition that includes the name, surname,
residence or the work address of the applicant and the signature; where the applicant is a
company, its title and the address, and the signature of the authorised person together with a
certificate of authorisation, to the public authority that possesses the information or the
document. The application can also be made through electronic or other types of
communication tools, if the identity and the signature of the applicant can be legally
determined.

'8 The rights and the obligations of Turkey under the international conventions are reserved under article 4.
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BILGI EDINME BASVURUSU FORMU
(Gergcek Kisiler I¢in)

Basvuru sahibinin ad :
Basvuru sahibinin soyadi :
Oturma yeri veya is adresi : [

Tarkiye Cumhuriyeti Kimlik No :

(Elektronik ortamda yapilacak basvurular igin doldurulmasi zorunludur)

Basvuruya hangi yolla cevap almak
istersiniz ? © Yazih

@ Elektronik

Elektronik posta adresi:
(Elektronik ortamda yapilacak bagvurular icin doldurulmasi zorunludur)
imzas

4982 sayil Bilgi Edinme Hakki Kanunu geredince istedidim bilgi veya belgeler asadida
belirtilmistir. Geredini arz ederim.
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A web based right to information form used by the Turkish Intelligence Agency

The information and the document that is required by an applicant must be specified in the
petition but information and documents that are already published or disclosed and are in the
public domain can not be part of an access to information request.”” However, the public
authorities, in practice, in their response to the applicants can point out how to obtain such
publicly available and previously published information and documents.

Article 7 states that the application for access to information to a specific public authority
should relate to the information or the documents that the specific authority in question posses
or should have possessed due to their tasks and activities. Additionally, under article 7, where
the required information or the document is at an institution other than the one that is requested
from, the petition will be sent to the relevant institution by the authority that received the
application, and the applicant will be notified accordingly about where the original application
was forwarded to and its status.

Article 8- The information and documents that are published or disclosed to the public either through
publication, brochure, proclamation or other similar means, may not be made the subject of an application
for access to information. However, the applicant will be informed of the date, the means and the place of
the publication or disclosure of the information or the document.
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BIMER?
BIMER website provides a facility for users to track the status of their right to information requests.

Since 2006 right to information requests can also be made through BIMER, a communication
system developed by the Prime Ministry in Ankara. BIMER acts as a central repository and
enables citizens to lodge right to information requests to any public authority through its
website at <http://www.basbakanlik.gov.tr/bimer/index.htm>. Once an application is lodged
through the website, BIMER ensures that the relevant public institution receives the
application. Applicants can then trace the status of their application through the BIMER
website. Once a response is drafted by the relevant public authority, the response is then
communicated to the applicant through the BIMER system via email or via post.

Access to the Information under the Act
Article 10 states that all public authorities will provide a certified copy of the required
document to the applicant. Where the information or the document is not suitable for copying
or may cause damage to the original document, the authority will provide the applicant with
the necessary means

a) to examine the original document and take notes from those that are published or

written,

b) to listen to the material that are in the form of sound recording,

c) to watch the material that are in the form of visual recording.

Where access to the information or document requires other means than those mentioned
above, such information or document shall be provided unless it damages the original material.
The applied authority shall charge the applicant for the cost of the procedure if necessary.

The public authorities may turn down the requests for any information or document that
require a separate or special work, research, assessment or analysis. If the requested documents
contain any classified parts, these would be set aside (if separable) and the applicant should be
notified of the grounds for this exemption under article 9.

It is required under article 11 that the public authorities will provide the required information
within 15 working days.*® As mentioned above, even if no information is to be provided the

2 However, where the required information or document is to be obtained from another unit within the applied

institution or it is necessary to receive the opinion of another institution or if the scope of the application



applicants are entitled to a written response from the public authorities. Under article 12, if the
request is rejected the applicant will be notified of the reasons for denial and the appeal
mechanism against the decision. According to article 11, the 15 working days time limit shall
be suspended at the time when applicants are notified of the cost of access to the information
or the documents they requested. The applicant will be considered to have withdrawn the
application unless the requested cost is paid within the next 15 working days.

Information is not necessarily free

Article 10 of the 2003 Act provides that the public authorities may charge the applicants for
the cost of the procedure. This is to be added as an income to their budget and the cost would
be proportionate to the expenses occurred by the public authorities. It is explained in article 22
of the related Regulations on the Application of the Right to Information Act* that the tariff of
the cost would be determined by the Ministry of Finance. However, according to the
Regulation, the public institutions are not allowed to demand any cost for the first 10 pages of
documents containing the information requested by the applicants as well as the related postal
charges. The public institutions are also not allowed to charge for access to documentation in
electronic format.

The lack of clarity within the legislation and the related regulations led to some confusion
about the cost issue and a decision of the Right to Information Assessment (Review) Council
led into an amendment of article 22(1) of the Regulations on the Application of the Right to
Information Act in November 2005.** It was reaffirmed by the Council that there would be no
cost in relation to the first 10 pages of documents containing the information requested by the
applicants as well as the related postal charges. However, proportionate charges could be
applicable for anything beyond 10 pages including for electronic documents if the public
authorities had to conduct research, and spend time for copying and reviewing, and compiling
the information requested. They can also charge for postage if the documents are sent via post.

Subsequently, the details of the charging policy were announced in February 2006 when the
Ministry of Finance published the tariff and the right to information application charges policy.
This new policy came into force in March 2006.> According to the new policy, there is no
obligation to charge, and the public authorities are free to decide whether they would require
the applicants to pay for the information requested. However, if the public authorities decide to
charge for the right to information requests, they then need to follow the Ministry of Finance
policy. The policy clearly establishes that the charges are introduced to recover a proportion of
the costs incurred to provide the requested information. The new charges policy was not
introduced for the public authorities to make a profit, and should, as a matter of policy, not be
more than the cost to obtain and gather the information. It is provided that photocopy and
printing charges would be 50 Yeni Kurus (0.5 YTL) per page (both for A4 and A3 size papers)
but no charges would be applicable for the first 10 pages of any document. Additionally, the

pertains more than one institution; the access shall be provided in 30 working days. In such case, the

applicant will be notified of the extension and its reasons within 15 working days.

Bilgi Edinme Hakki Kanununun Uygulanmasina Iliskin Esas ve Usuller Hakkinda Yonetmelik, Resmi

Gazete, 27 Nisan, 2004, Sayi 25445, Karar Sayis1 : 2004/7189. Bu Yo6netmelik”in yiiriirliige konulmasi 4982

sayili Bilgi Edinme Hakki Kanununun 31 inci maddesine gore, Bakanlar Kurulu’nca 19/4/2004 tarihinde

kararlastirilmistir.

See Ministerial Council Decision No. 2005/9585: Bilgi Edinme Hakki Kanununun Uygulanmasinalliskin

Esas ve Usuller Hakkinda Yonetmelikte Degisiklik Yapimasina Dair Yonetmelik, published in the Official

Gagzette, 22.11.2005, No. 26001.

3 See Official Gazzette, 14.02.2006, No. 6080: Bilgi ve belgeye Erisim Ucreti Genel Tebligi (Sira No: 1) ile
Bilgi ve Belgeye Erisim Ucret tarifesi.
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public authorities may charge for research, reviewing, and compiling, but this should in any
case be no more than 5YTL per page,** and no more than 100YTL in total regardless of the
length of the document. The policy also provides that there may be some additional costs if the
information requested may not be provided electronically, or on paper. In terms of
communication charges, public authorities may apply relevant postal charges,” and 50 Yeni
Kurus (0.5 YTL) per page if the applicants require the documents to be faxed to them. Finally,
and more importantly, the Ministry of Finance policy established that the public authorities
will not charge for documents that are provided electronically to the applicants regardless of
the length of the documents. However, they may still charge for research, reviewing and
compiling. The application of the Ministry of Finance policy was confirmed in a decision of
the Right to Information Assessment (Review) Council in March 2006 with regards to an
unreasonable amount asked by an educational authority in Samsun.** The Council ruled that
the amount of 3,149YTL asked by the authority for research, reviewing, and compiling, was
unreasonable and the maximum amount that could be charged in such a scenario was no more
than 100YTL subject to no charges would be applicable for the first 10 pages of any document
principle as laid down by the Ministry of Finance policy.

Exemptions in the Act

Almost all freedom of information laws around the globe include certain types of exemptions
“setting out categories of information that can be withheld from release”™ by public
authorities. The Turkish Act also provides a long list of exemptions. The exemptions are
provided through articles 15 to 28 of the 2003 Act, and these include the documents that are
not subject to the Judicial Review,”® the information and documents pertaining the state
secrets,” the economical interests of the state,” the state intelligence,’’ the administrative
investigations,’ and judicial investigations and prosecutions.” Limitations also apply for the

* No charges would be applicable for the first 10 pages of any document.

> Ibid.

2" Council Decision, 15.03.2006, No. 2006/173.

27 Banisar, D., Freedom of Information Around the World 2006: A Global Survey of Access to Government
Information Laws, London: Privacy International, 2006, at http://www.privacyinternational.org/foi/survey,
p. 22.

Article 15- The transactions that are not subject to the judicial review, those that affect the working life and
professional honour of the persons, are within the scope of this law. The right to information provided in this
way, does not eliminate the restriction regarding the judicial review of the transaction.

Article 16- The information and documents which qualify as state secrets which their disclosure clearly
cause harm to the security of the state or foreign affairs or national defence and national security are out of
the scope of the right to information provided herein.

Article 17- The information or documents of which their disclosure cause harm to the economical interests
of the state or will cause unfair competition or enrichment, are out of the scope of this law.

Article 18- The information and documents regarding the duties and activities of the civil and military
intelligence units, are out of the scope of this law. However the information and documents, that affect the
professional honour and working life of the persons, are within the scope of right to information.

Article 19- The information or the document that is related to the administrative investigation held by the
administrative authorities and which will; a) clearly violate the right of privacy of the individuals, b)
endanger the security or the life of the individuals or the officials that carry out the investigation, c)
jeopardise the security of the investigation, d) disclose the source of the information which needs to be kept
secret, or endanger the procurement of similar information in connection with the investigation, are out of
the scope of this Law.

Article 20- The information or the document of which its disclosure or untimely disclosure will a) give rise
to a criminal offence, b) endanger prevention and investigation of the crime or endanger the legal procedure
for the detention and the prosecution of the criminals, c¢) obstruct the proper operation judicial duty, d)
violate right to fair trial of a defendant in a pending case are out of the scope of this law.
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privacy of the individuals,* privacy of communications,” trade secrets,’ intellectual property
(works of art and science),”’ public authorities’ internal regulations,” and internal opinions,
information notes and recommendations,” requests for recommendation and opinions,” and
formerly classified information and documents.*

Implementation Plan

“The mere existence of freedom of information laws do not ensure their appropriate
implementation and functioning.”*

The new Turkish law itself did not lay out an implementation plan but article 31 of the Right to
Information Act required an implementation plan to be prepared by the Ministry of Justice
concerning the essentials for the application of this law. The required regulations under Article
31 of the Act and the implementation plan were prepared by the Prime Ministry, and they were
put into force by the Council of Ministers on 27 April, 2004.* The Regulations on the
Application of the Right to Information Act* included six provisional articles in relation to the
implementation of the Right to Information Act 2003 by the public authorities.

The provisional articles of the April 2004 Regulations required all public authorities to
establish Right to Information Units to deal with the requirements of the 2003 Act within a
month after the publication of these regulations. Therefore, it was expected that by 27 May,
2004, all public authorities would establish their Right to Information Units. It was also

*  Article 21- With the proviso where the consent of the concerned individual has been received, the

information and documents that will unjustly interfere with the health records, private and family life,

honour and dignity, and the economical and professional interests of an individual, are out of the scope of

the right to information. Due to public interest considerations, personal information or documents may be

disclosed by the institutions on the condition that concerned individual is notified of the disclosure at least 7

days in advance and his/her written consent is obtained.

Article 22- The information and documents that will violate the privacy of communication, are out of the

scope of this law.

Article 23- The information and documents that are qualified as commercial secret in laws, and the

commercial and financial information that are obtained by the institutions from the private or corporate

persons with the condition of keeping secret, are out of the scope of this law.

Article 24- In the event of application for access to information concerning intellectual property, the

relevant provisions of the intellectual property law shall apply.

Article 25- The information and documents of the institutions that do not concern the public and are solely

in connection with their personnel and the internal affairs, are out of the scope of the right to information.

However, the employees of the institutions who are subject the regulations have the right to access to such

information.

Article 26- The information and document qualified as opinion, information note, proposals and

recommendations which facilitate the execution of the activities of the institutions are within the scope of

the right to information, unless the opposite is decided by that institution. The opinions of the units,

individuals or institutions that are legally obliged to give reports on scientific, cultural, technical, medical,

financial, statistical, legal and other similar expertise fields are within the scope of the right to information

with the proviso that such opinions constitute the basis of administrative decisions taken by the institutions.

Article 27- The requests for recommendations and opinions are out of the scope of this law.

Article 28- The information and documents which cease to be classified either by a judicial or

administrative decision are open to the applications for access to information, with the proviso that they fall

within the scope of the other exceptions provided in this law.

See Access to information by the media in the OSCE region: Trends and recommendations: Summary of

preliminary results of the survey, Organization for Security and Co-operation in Europe, Office for the

Representative on Freedom of the Media, Vienna, 2007, at <http://www.fas.org/sgp/library/osce-

access.pdf>.

4 Resmi Gazete (Turkish Official Gazette), 27 Nisan, 2004, Sayi 25445, Karar Sayisi : 2004/7189.

*  Bilgi Edinme Hakki Kanununun Uygulanmasina Iliskin Esas ve Usuller Hakkinda Yonetmelik, Resmi
Gazete, 27 Nisan, 2004, Sayi 25445, Karar Sayis1 : 2004/7189.
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required that all public authorities with no websites would develop and launch their websites
within two months of the publication of the regulations, by 27 June, 2004. Finally, it was
required that the newly established Right to Information Units would be in a position to
receive right to information requests via email or via web based forms within two months of
the publication of the regulations, by 27 June, 2004.

The majority of central government agencies complied with the implementation plan
requirements. However, there were considerable delays in terms of local government agencies’
implementation and the establishment of the Right to Information Units to receive right to
information requests.

Implementation by Central Government

A study was conducted by BilgiEdinmeHakki.Org in August 2004, approximately 5 months
after the Right to Information Act coming into force, to test the implementation and
application of the law by the 15 Ministries in Turkey. Firstly, BilgiEdinmeHakki.Org
examined whether the 15 Ministries implemented the Right to Information Act according to
the requirements set out in the implementation plan. This part of the research was conducted
by collecting data from the ministries’ websites. Following this research,
BilgiEdinmeHakki.Org contacted each Ministry and made an access to information request
with a set of standard questions to each ministry.*

According to the BilgiEdinmeHakki.Org findings, all 15 Ministries had established their
freedom of information units and started to accept right to information requests including
requests sent through the Internet. Despite the formation of right to information units, four
Ministries, namely Ministry of Health, Minisitry of Labour and Social Security, Ministry of
Agriculture and Rural Affairs, and Ministry of Education, did not reply to the access to
information requests within 15 working days as required by law.

% Q QOO @ http:/fwww.saglik.gov. tr/default.asp?sayfa=ebilgi
> | |
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Ministry of Health Right to Information pages at the time the BilgiEdinmeHakki.Org research was conducted.

* The report that analysed the responses and information provided by the Ministries is published at

http://www.bilgilenmehakki.org/doc/tr_uygulama_rapor.pdf in Turkish.
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More worryingly, at the time of the research, the Ministry of Health decided not to accept right
to information requests through its website and the above announcement through its website
stated that right to information requests can only be made by telephone, a provision which was
not provided by law! This fundamentally wrong practice was abandened after a few months
following the publication of a critical report by BilgiEdinmeHakki.org.** The Ministry of
Energy and Natural Resources was 3 months late in establishing its right to information unit
and could not be contacted during the research period. An updated version of this study and the
implementation status of these 15 ministries is provided below in Table 1. Some delays were
obviously inevitable and all ministries now comply with the requirements of the Right to
Information Act.

However, it is still observed that the information provided on the Ministries’ websites is not
standard. There are right to information units with missing communication details and some
websites do not provide full information about the law and the related regulations, as well as
information about the appeal process for rejections and information about the Right to
Information Assessment (Review) Council.

% See BilgiEdinmeHakki.Org Raporu, Bilgi Edinme Hakki Kanunu'nun Saglk Bakanhgi Tarafindan
Uygulanmasindaki Yanlhighiklar, October 2004, at <http://www.bilgiedinmehakki.org/doc/saglik rapor.pdf>.

12



TABLE 1 — Information about the implementation of the Right to Information Act by the

15 Turkish Ministries. Research conducted by the author in March 2006.

Right to

Info Unit Link from

the Main
Website

Ministry of Defence v v
http://www.msb.gov.tr

Ministries

Ministry of Health v v
http://www.saglik.gov.tr
Ministry of Culture and v v

Tourism
http://www.kultur.gov.tr/

Ministry of Justice
http://www.adalet.gov.tr/

Ministry of Education v v
http://www.meb.gov.tr/

Ministry of Labour and v v
Social Security
http://www.csgb.gov.tr/

Ministry of Transport v v
http://www.mt.gov.tr/

Ministry of Agriculture v v
and Rural Affairs

http://www.tarim.gov.tr

Ministry of Trade and v v
Industry
http://www.sanayi.gov.tr/

Ministry of Energy and v v
Natural Resources

http://www.enerji.gov.tr/

Ministry of Interior v v
Affairs

http://www.icisleri.gov.tr/

Ministry of Energy and v v
Natural Resources

http://www.bayindirlik.gov.tr/

Ministry of Finance v v
http://www.maliye.gov.tr/

Ministry of Foreign v v
Affairs

http://www.mfa.gov.tr

Ministry of Envionment v v
and Forestry
http://www.cevreorman.gov.tr/

Contact
Details

v

13

Information about
the law and the
related
Regulations

v

Receive

requests

via
mail

v

v

e-

Receive
web
based
requests

v

Information
about appeals

and
Council

x

the



Implementation by Local Government

In terms of implementation by the local government agencies, a comprehensive survey was
conducted by Avniye Tansug for BilgiEdinmeHakki.org during 2004-2005 to observe the
implementation and application of the Right to Information Act by the Turkish municipalities
and the Governorships they are affiliated to.*

Within the scope of this study, Tansug observed 132 Municipalities* (Greater Cities, district
and county scale) and 55 Governorship that they are affiliated to.* The first survey was
conducted in November 2004, and the second review survey in February 2005. The study
found that 26 out of the 55 Governorship websites did not have any information about the
establishment or existence of a right to information unit in February 2005, nearly a year after
the Right to Information Act came into force. 35 lacked contact information, and 23 did not
provide any electronic means (whether by web form or e-mail) for lodging right to information
requests. 12 of them did not provide a direct link to the unit from their main website.

In terms of the Municipalities, the Tansug survey observed that 111 out of the 132
Municipality websites did not have any information about the establishment or existence of a
right to information unit. 114 lacked contact information, and 110 did not provide any
electronic means (whether by web form or e-mail) for lodging right to information requests.
100 of them did not provide a direct link to the unit from their main website. Furthermore, it
was observed that there was no standardization in terms of domain names used by the
Municipalities which in some cases made it extremely difficult to locate their websites. In
terms of style, they were all different and as mentioned above many did not provide a direct
link to their right to information units. On the other hand, uniformity was witnessed in terms of
the 55 Governorship websites.

It was concluded by the study that the Governorship Offices were more sensitive in terms of
implementing the Right to Information Law as directed by the Prime Ministry. While on the
other hand, perhaps due to lack of resources and man-power, the Municipalities were slow to
implement the 2003 Act. However, there was no central government mechanism or initiative
for monitoring compliance. In theory, the Right to Information Assessment (Review) Council
(see below) could have taken a proactive role in terms of monitoring compliance by all public
authorities but they have adopted an indirect monitoring system solely based upon appeals and
complaints made to the Council.

Regardless of problems witnessed during the first year of implementation this did not affect
Turkish citizens using their newly given right to information extensively as will be witnessed
in the next section.

*" Findings of the Bilgiedinmehakki.Org Survey on Central and Local Administrations 2004-2005 is published

in Tansug, A., Bilgi Edinme Haklki Arastirmasi Sonuglari, Yerel Kimlik, Sayti: 15, at
<http://www.tarihikentlerbirligi.org/i/yerelkimlik/atansug_beh arastirma sonuc.doc>. Note further research
conducted in terms of implementation and application of the Right to Information Law by TESEV, the
Turkish Economic and Social Studies Foundation. See Vatandasin Bilgi Edinme Hakki Uluslararast
Konferansi Konferans Tutanaklari, Tesev Yayinlari, March 2006, at
<http://www.tesev.org.tr/etkinlik/bilgi_edinme hakki kitap.pdf>.

It should be noted that there are 3,225 Municipalities in Turkey. This number is to be reduced to 2,101 by a
new law enacted in March 2008: 5747 Sayili Biiyiiksehir Belediyesi Sinirlari I¢erisinde Ilce Kurulmasi Ve
Bazi Kanunlarda Degisiklik Yapilmasi Hakkinda Kanun. See Official Gazette, 22.03.2008.

Criteria included all members of the Association of the Historical Towns in Turkey.
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Turkish Freedom of Information Law in Practice

In terms of monitoring the functioning of the Turkish law, article 30 of the 2003 Act required
that all public authorities prepare annual reports pertaining the previous calendar year and that
these annual reports show,
a) the number of the applications on the right to information requests received by the
authorities,
b) the number of the applications that the authorities accepted and provided access to
information or documents,
c) the number of the applications that are rejected and statistical information about their
categorisation,
d) the number of applications that are accepted and accordingly provided access to
information which previously had been qualified as classified.
e) the number of the appeals following the refusal to provide information or documents
and their results.

The individual annual reports prepared by the public authorities are required to be sent to the
Right to Information Assessment (Review) Council by end of February each year. The
institutions that are associated, related or connected to another public legal entity would send
their reports through the Ministry that they are associated with. The Council would prepare a
general annual report and send its report to the Turkish Grand National Assembly each year by
end of April, together with the individual annual reports received from the public authorities.
These reports would be disclosed to the public by the Presidency of the Turkish Grand
National Assembly within two months of receipt.

So far, annual reports for 2004, 2005, and 2006 have been published by the Prime Ministry,
and the 2007 annual report is due for publication by June 2008.

A total of 1,886,962 right to information requests were made between 2004-2006 in Turkey.
Overall number of right to information applications were 395,557 (21%) in 2004, 626,789
(33%) in 2005, and 864,616 (46%) in 2006. A 58% growth was witnessed between 2004 and
2005, and 37% growth between 2005 and 2006 in the number of applications.

Total RTI Requests 2004-06
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The overall number of right to information requests were high compared to other countries.
For example, Turkish numbers for the first year were considerable higher than Ireland (only
12,597 requests in 2004) and Mexico (only 37,732 requests in 2004), and Australia (only
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42,627 requests in 2004). In fact, the number of right to information requests made in Turkey
in 2006 (which was 864,616) is higher than the total number of what Commonwealth agencies
in Australia received between 1 December 1982 (the date of commencement of the Australian
FOI Act) and 30 June 2007 with 804,647 requests.” In terms of 2004 statistics, Romania had a
higher application number than Turkey with a total of 815,528 requests as well as (more
obviously) the United States of America with a total of 4,047,474 requests. In terms of further
comparisons with Romania, a neighbour of Turkey, the 2005 statistics were closer, but higher
in Romania. However, the Turkish request numbers were much higher in 2006 compared to
Romania, and a considerable drop in request numbers were visible in Romania.
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In terms of further details of the Turkish statistics, the total number of requests that were
accepted positively and responded to by supplying information or documents between 2004-06

%0 See Attorney-General to the Parliament on the Operation of the Act, Freedom of Information Act 1982:

Annual Report 2006-2007, October 2007, at
<http://www.ag.gov.au/www/agd/rwpattach.nsf/VAP/(7S6EDFD270AD704EF00C15CF396D6111)~FOI+A
nnual+Report+2006-07.pdf/$file/FOI+Annual+Report+2006-07.pdf>.
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was 1,637,322. Individually, these figures were 347,959 (%87) in 2004; 542,364 (%86) in
2005; 746,999 (86%) in 2006. Compared to 2004, a growth of 55% is visible in 2005, and a
growth of 37% in 2006 is visible compared to 2005. The number of requests that were
accepted as partially positive and responded to by supplying partial information or documents
was 13,648 in 2004; 21,712 in 2005; 38,092 in 2006.

RTI Requests Partially Responded 2004-06 RTI Requests with Secret Parts Removed, 2004-06
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20000 21712 2000
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Applications which were positively responded to partially by removing secret/classified or
private information was 3,571 in 2004; 2564 in 2005, and 3255 in 2006. Although these
numbers are positive and seem to be high, there is also some concern in terms of the number of
rejected applications. The total number of rejected applications for 2004-06 was 143,907.
Individually, these figures were 20,474 (5%) in 2004; 54,234 (%8.6) in 2005; and 69,199
(8%) in 2006. This means that a 164% growth is visible between 2004 and 2005 in terms of
rejections, and 27% growth between 2005 and 2006. Following rejection, only 311 (%0.05)
applicants took their cases to administrative courts for judicial review during 2005 and 539
(0.77%) during 2006.
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In addition to the overall statistics, the Prime Ministry also published detailed statistics with
regards to right to information applications made to local government agencies, primarily with
regards to Mayors and Municipalities within 81 provinces and cities. There were a total of
571,498 right to information applications to the Mayors offices between 2004-2006.
Individually, these figures were 109,799 in 2004, 195,900 in 2005, and 265,799 in 2006. A
total of 462,082 applications were responded to positively between 2004-2006. Individually,
these figures were 87,782 in 2004, 156,955 in 2005, and 217,345 in 2006. 8384 were partially
provided the requested information in 2004, 7549 in 2005, and 13,702 in 2006. Applications
which were positively responded to partially by removing secret/classified or private
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information was 2767 in 2004, 2567 in 2005 and 3255 in 2006. The total number of rejected
applications were 33,284 between 2004-2006. Individually, these figures were 7312 in 2004,
17,704 in 2005 and 8268 in 2006, almost 50% less compared to 2005. Those who took their
cases for judicial review were 207 in 2005, and 298 in 2006.

Total RTI Requests Mayors, 2004-06 Total RTI Accepted Total RTI Rejected
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In terms of the municipalities, the Prime Ministry did not provide statistics for 2004.
Implementation of the Right to Information Law as well as the establishment of the Right to
Information Units was slow with regards to the municipalities as mentioned previously in this
report, and this may have caused the lack of statistics for 2004. In terms of 2005-2006, there
were a total of 125,414 right to information applications made to the municipalities.
Individually, there were 60,520 right to information applications in 2005 and 64,894 in 2006.
In total, 102,142 applications were responded to positively between 2005-2006. Individually,
49,199 applications were responded to positively in 2005 and 52,943 in 2006. 5244 were
partially provided the requested information in 2005, and 5139 in 2006. Applications which
were positively responded to partially by removing secret/classified or private information was
111 in 2005 and 623 in 2006. The total number of rejected applications between 2005-2006
was 23,174. Individually, these were 3456 in 2005 and 19,718 in 2006. Those who took their
cases for judicial review was 24 in 2005, and 22 in 2006.
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In its first annual report, the Council stated that applicants usually lodge right to information
requests to obtain information about themselves, usually their judicial records, or employment
records within the public sector, and financial information about public authorities as well as
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politicians and their earnings. The Council also stated that the majority of the appeals to the
Council involved requests for employment records within the public sector as well as
investigatory reports involving public servants. According to the Council, initially there was
resistance in terms of providing such information to the applicants but the Council established
in a number of cases that such reports and records should be accessible to the persons named
within such documents. Therefore, while such employment records and investigatory reports
should remain secret and private for third party access, the public authorities are obliged to
provide the reports and records to the applicants if they are seeking reports and records
involving themselves. The Council also speculated in its 2004 report that the total number of
right to information requests were temporarily high but that the Council expected these to go
down during the forthcoming years. As can be seen from the above statistics the Council was
wrong in its assessment as the overall number of right to information requests doubled between
2004 and 2006. The Council was also critical of the negative attitudes of some public
authorities in terms of the application of the Right to Information Act and its implementation
and these included the Ministry of Justice, Ministry of Finance, a number of universities, and
the Student Selection and Placement Center (OSYM). Apart from these, the response of the
majority of both central and local government agencies were positive despite limited time and
resources in terms of implementation.

Despite initial difficulties of implementation especially at the local government level where the
number of right to information requests were consideably higher than requests made to central
government agencies, nearly 2 million requests (see Table 2 below for detailed statistics)
were processed by Turkish public authorities between 2004-2006. Therefore, statistics suggest
successful implementation of the Right to Information Act in Turkey. However, consideration
of other significant issues including the nature of rejected applications, and the continuing
nature of “culture of secrecy” within public authorities as well as the work of the Right to
Information Assessment (Review) Council with regards to appeals following refusal to provide
information by public authorities need to be assessed before measuring success.
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Year
2004
2005
2006
Total

Year
2004
2005
2006
Total

Year
2004
2005
2006
Total

Total RTI Req.
395557
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1886962

Mayors Total
109799
195900
265799
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Municipalities
Total

60520
64894
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Accepted
347959
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1637322
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Secret Removed

3571
2564
3255
9390

M. Sec. R.
2767
2567
3255
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Muni Sec. R.

111
623
734

TABLE 2: 2004-2006 Turkish Right to Information Requests Statistics
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Right to Information Assessment (Review) Council

Following the enactment of the Right to Information Act in Turkey, a Right to Information
Assessment (Review) Council (Bilgi Edinme Degerlendirme Kurulu - BEDK)” was established
to deal with appeals on rejected right to information requests. The Council’s activities are
regulated by article 14 of the Right to Information Act 2003. Furthermore, the Prime Ministry
prepared and put into force the regulation concerning the procedure and the basis for the
activities and tasks of the Council almost two years after the Council started to convene, and
this was published in the Official Gazette on 07 June, 2006.” In addition to dealing with
appeals, and resolving the disputes between the applicants and the public authorities, the
Council also has the responsibility to prepare an annual statistical report on the application of
the Right to Information Act in Turkey. The Council can also recommend amendments to the
existing law if necessary.

The Council is composed of 9 members, and the Council members serve for four years. The
names of the members of the Council were announced by the Prime Ministry on 27 May,
2004.> The Council of Ministers appointed two members amongst the four candidates
nominated by the General Board of the Court of Appeals and the Council of State from their
members; three members, each amongst the scholars of criminal, constitutional and
administrative law who bear the title of Professor or Associate Professor; one member among
the two candidates that have the qualifications to be elected as chief of Bar and are nominated
by the Turkish Bar Association, two members amongst those who have been serving as general
director; and a member among judges in service of the Ministry of Justice as recommended by
the Minister.

It is required under article 14 that the Council convenes at least once a month or anytime upon
the call of the President when there is need. The Council can set up commissions and working
groups and in addition may invite representatives from the ministries, non-governmental
organisations and other institutions to participate in the meetings as it finds appropriate.

The Procedure for Appeal

In certain circumstances the public authorities may refuse to provide information to the
applicants by reference to the limitations provided within articles 15-28 of the Act.** As this
report has established, there were a total of 33,284 rejected applications between 2004-2006 in
Turkey. Furthermore, in addition to rejected applications, public authorities may fail to
respond and provide information to the applicants even though they are obliged to respond by
law. They may also not respond in full or respond without providing the requested information.
Within 15 days starting from the official notification from a public institution (or in the case of
a no official written response within 15 working days), an applicant whose request for access
to information is rejected, or an applicant who did not receive a response may appeal to the
Council before considering an application for judicial review through an administrative court.

51
52

For further information about the BEDK see <http://www.bedk.gov.tr>.

Bilgi Edinme Degerlendirme Kurulunun Calisma Usul ve Esaslari Hakkinda Yonetmelik, Official Gazette,
07 June, 2006, No. 26191.

> Bilgi Edinme Degerlendirme Kurulu Uyeliklerine Secilenler Hakkinda Karar (2004/7187 ), Official Gazette,
27 May, 2004, No. 25474.

In case of a refusal to provide information, the public authorities should inform the applicants that they can
appeal to the Council, or take their cases to an administrative court. Furthermore, article 12 of the 2003 Act
requires the public authorities to provide detailed explanation on why the applications have been refused.
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Originally, the Right to Information Act, through article 13, limited appeals to the Council
only in relation to denial or refusal of information on the grounds that the information involved
state secrets (article 16) and/or information related to economical interests of the state (article
17). There seemed to be no other grounds for appeal. However, from its inception the Council
accepted appeal cases for review on any grounds, ignoring the limitation provided by article 13
with regards to articles 16 and 17. The Council, found authority to act under article 14 of the
Act which states that the Council “reviews the administrative decisions rendered under Articles
16 and 17, and makes decisions on the exercise of right to information regarding institutions.”
This was clearly explained in the Council’s Decision No. 2005/586 (dated 18.08.2005) with
regards to a challenge made by the Anatolian University Rectorate. It was argued by the public
authority that the Council did not have powers to render decisions with regards to right to
information appeals outside the scope of articles 16 and 17 of the Act. The Rectorate’s
argument was strongly rejected by the Council which argued that article 14 provided the
Council the authority to make decisions on the exercise of right to information regarding all
public authorities with regards to any matter and appeal to do with the provisions of the Right
to Information Act. The Council argued that its decision is based on the principles of equality,
impartiality and openness that are the necessities of a democratic and transparent government
as was established by article 1 of the Right to Information Act.

Further clarity to this dispute was provided by legislative action, and subsequently in
November 2005 the Parliament amended article 13 and removed the appeal limitations from
the Right to Information Act.*”

By law, the Council is required to publish its decision within 30 days. The public authorities
are obliged to provide all information and documents that are required by the Council for the
purposes of its investigation and review within 15 days. If the Council decides in favour of the
applicant, the public authorities are obliged to provide the requested information to the
applicant. However, there have been several cases in which public authorities refused to
provide the requested information despite a decision in favour of the applicant. In such a
scenario, the Council does not have powers to enforce its decision but the applicant can
commence a lawsuit through an administrative court to enforce the decision of the Council.
Furthermore, the applicant can also report a breach of the application of the Right to
Information Act to the Public Prosecutor’s Office. In theory, but usually not in practice, the
Public Prosecutor’s Office can start a criminal investigation against the officials who refuse to
enforce the decision of the Council. Finally, it is provided by article 29 of the 2003 Act that the
officials and other civil servants who negligently, recklessly or deliberately obstruct the
application of the Right to Information Act shall be subject to disciplinary sanctions as
provided in the relevant regulations of personnel regime without prejudice to any prosecution
to be conducted by virtue of general provisions of criminal law. Therefore an applicant can
bring forward a complaint and report the negligent, reckless, or deliberate obstruction and
breach to the highest official within the concerned public authority. Those officials, in theory,
but not usually in practice, would be subject to disciplinary sanctions as provided in the
relevant regulations of personnel regime.

Finally, if the Council decides in favour of a public authority and rejects an appeal an applicant
may appeal to an administrative court and request judicial review of the decision of the
Council. The next section will discuss the work of the Council in detail.

> See Law No: 5432: Bilgi Edinme Hakki Kanununda Degisiklik Yapilmasina Dair Kanun, Date: Nov.17,
2005 and published in the Official Gazette on 22 Nov. 2005, No. 26001.
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Assessment of the work of the Council

Since its inception, the Council has provided very limited information about is activities, and
its decisions. The Council, did not have a proper website until March 2008, and limited
information about its activities has been provided through the Prime Ministry website.

* Bilgi Edinme Degerlendirme Kurulu Bilgi Edinme Degerlendirme Kurulu > Kurul llke Kararlan

>

Kurul ilke Kararlari

® Gorevimiz

© Kurul Uveleri
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Council’s initial website provided limited information, and there was no section on its decisions.

Often the website was down, and it was difficult to access the Council’s website buried within
the Prime Ministry website. Only very recently, in the beginning of 2008, a specific website
for the Council was set up at www.bedk.gov.tr but the website continues to provide limited

information. However, the new website does provide its published decisions.
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The website of the Council was often down and not accessible during the last few years.

Information about the Council’s Work and its Decisions

BilgiEdinmeHakki.Org (www.bilgiedinmehakki.org), a non-profit organisation set up by the
author to monitor the application of the Right to Information Act 2003 in Turkey made several
right to information requests to the Right to Information Assessment (Review) Council
between 2004-2008 (requests dated: 03/08/2004, 29/06/2005, 16/02/2006, 21/02/2007,
28/08/2007, 19/02/2008, 04/04/2008) to obtain information about the work of the Council.
Each time BilgiEdinmeHakki.Org asked the Council to publish its decisions but the Council
either failed to publish or denied access to its decisions.
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It was discovered by BilgiEdinmeHakki.Org that a considerable number of appeal applications
were made to the Council, but the Council did not provide information about its work publicly,
and chose to publish only 71 exemplary decisions in December 2004. Since then no further
decisions of the Council were made public. However, according to information obtained
through the Council through the above mentioned right to information requests, there were a
total of 3568 appeal applications to the Council between 2004-2007.

Total BEDK Appeals: 2004-2007
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The Council dealt with 320 appeal cases in its first year of activity during 2004. Subsequently,
it dealt with 1042 cases in 2005, 1063 in 2006, and with 1143 during 2007. In total, the
Council took decisions in relation to 3240 out of 3568 cases between 2004-2007. Out of these
3240 decisions, 1272 of them involved successful appeals (39% success rate), 535 (16%)
were partially successful, and 1228 (37%) appeal applications were rejected by the Council.
262 (8%) cases were dismissed as time-barred (late applications) by the end of 2007.
Subsequent to Council decisions, a total of 139 cases were taken to the Administrative Courts
by both the applicants and public authorities (see below for further details about these cases).
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Breakdown of Council Decisions: 2004-2007
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While a total of 2155 decisions were laid down by the Council, only 71 of these were made
public between 2004-2006! Following yet another request made in February 2007 by
BilgiEdinmeHakki.Org the Council decided to change its policy in terms of the publication of
its decisions. It was revealed that the Council would start publishing all its decisions from 09
March, 2007, the day the Council’s decision (B.02.0.BHI.796.001/203) was sent to
BilgiEdinmeHakki.Org.

The Council in its reponse to BilgiEdinmeHakki.Org revealed that it has made 2475 decisions
in relation to right to information appeals from the members of the public between 24/05/2004
— 26/02/2007. On 09 March, 2007 the Council published 28 of its 69 decision books
containing 641 decisions out of the 2475 decisions (roughly 495 pages in length). These
involved the decisions made by the Council between 07.06.2004 and 15.06.2005.

In a press release, BilgiEdinmeHakki.Org stated that

“despite considerable and unacceptable delay, the publication of the Council’s
decisions is a significant step towards openness and transparency in Turkey. We are
now in a better position to assess the work of the Council as well as the functioning of
the Turkish Right to Information Act 2003. However, the remaining decisions need to
be published swiftly and further requests for information has already been lodged with
the Council to ensure that.”

BilgiEdinmeHakki.Org requested further information from the Council on 12 March, 2007 in
terms of when the remaining 41 decision books containing approximately 1834 decisions
taken by the Council between 15.06.2005 and 26.02.2007 would be made public. The Council
responded by stating that the remaining decisions would be published at a “later date”
following the anonymization of the decisions. BilgiEdinmeHakki.Org made similar requests in
August 2007 and March 2008 inquiring further about when the remaining decisions would be
published. As a result of these requests, 116 further cases were published by the Council in
February 2008 covering the period of 22.06.2005 and 09.11.2005.

Current Workload of the Right to Information Assessment Council

In addition to the above statistics, information has been obtained by BilgiEdinmeHakki.Org in
March 2008 through a right to information application about the up-to-date work of the
Council. As of 19 February, 2008 there has been a total of 4042 appeal applications to the
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Council. So far, the Council has made decisions in 3539 cases. 1453 of these 3539 cases were
successful appeals, while 601 were partially successful. 1391 appeal cases were rejected by the
Council. By 19 February, 2008 only 757 decisions out of 3539 were published and publicly
made available.

5000

3750

2500

1250

0

Council’s Workload As of 19 February 2008

i ;

Total Appeals Total Decisions Total Success

Total Appeals 2450
Total Decisions 2184
Total Success as51

Total Partial 68
Total Rejected 754
Total Published 71

Total Unpublished 2113

26

Total Partial

2676
2475
977
419
asa
641
1834

Total Rejected Total Published

3413
3205
1210
501
1120
641
2564

BEDK | 5Dec 2006 | 26 Feb 2007 | 28 Aug 2007 | 19 Feb 2008

4042
3539
1453
601
1391
757
2782



TABLE 3: Further Details of the workload of the Council

Initially, BilgiEdinmeHakki.Org revelaed detailed statistics obtained from the Council in March 2007:
Total No. appeal applications to the Council between 24/05/2004 — 26/02/2007: 2,676
Total Number of Council decisions: 2,475

Total number of decision books: 69

Number of decision books published: 28

Number of unpublished decision books: 41

Number of decisions published: 641 (25%)

Number of unpublished decisions: 1834 (75%)

Number of applications proceeded: 2,321

Number of applications non-processed: 355

Total Number of successful appeals: 977

Total Number of partially successful appeals: 419

Total number of rejected appeals: 888

Total number of appeals in which further review was necessary: 10

Total number of appeal applications to be discussed by the Council: 213
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The following detailed statistics were obtained by BilgiEdinmeHakki.Org in August 2007:
Total No. appeal applications to the Council between 24/05/2004 — 28/08/2007: 3,413
Total Number of Council decisions: 3,205

Total number of decision books: 81

Number of decision books published: 28

Number of unpublished decision books: 53

Number of decisions published: 641 (20%)

Number of unpublished decisions: 2564 (80%)

Number of decisions cleared for publication but not yet published: 332
Number of decision books cleared for publication but not yet published: 10
Number of applications proceeded: 3,264

Number of applications non-processed: 149

Total Number of successful appeals: 1,210

Total Number of partially successful appeals: 501

Total number of rejected appeals: 1120

Total number of appeals in which further review was necessary: 20

Total number of appeal applications to be discussed by the Council: 208

VVVVVVVVVVVYVYVVYVYY

More recently, in March 2008, BilgiEdinmeHakki.Org obtained the following detailed statistics from
the Council:

Total No. appeal applications to the Council between 24/05/2004 — 19/02/2008: 4,042
Total Number of Council decisions: 3,539

Total number of decision books: 93

Number of decision books published: 38

Number of unpublished decision books: 55

Number of decisions published: 757 (21%)

Number of unpublished decisions: 2,782 (79%)

Number of decisions cleared for publication (anonymized) but not yet published: 0
Number of decision books cleared for publication but not yet published: 0

Number of applications proceeded: 3,893

Number of applications non-processed: 149

Total Number of successful appeals: 1,453

Total Number of partially successful appeals: 601

Total number of rejected appeals: 1,391

Total number of appeals in which further review was necessary: 24

Total number of appeal applications to be discussed by the Council: 95

VVVVVVVVVVVVVYVYYVY
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The Council’s work so far has been remarkable averaging over 750 decisions a year, and
approximately 3-4 decisons each working day since May 2004. The Turkish Council has
certainly laid down more appeal decisions than the Information Commissioner’s Office in the
United Kingdom, and the Irish Office of the Information Commisioner during 2005 and 2006
as can be seen below. 1070 further decisions were laid down by the Turkish Council during
2007.
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However, the Turkish statistics reveal that almost 79% of the Council’s 3539 decisions are yet
to be made public and published as of March 2008. 2,782 decisions are yet to be published,
and this is a remarkably high number. The anonymization process, which is the main excuse
behind the delay to publish, has been extremely slow, and seems not to be a high-priority for
the Council. The total number of rejected appeals is 1,391 (39%) out of 3,539 cases, and this
also seems to be high. However, in the absense of the possibility to analyze all the decisions of
the Council, it is difficult to speculate the reasons behind such a high rejection rate.

One particular decision of the Council raised some concern about the work and impartiality of
the Council. A right to information request was made to the Defence Ministry by Muteber
Ogreten, who runs the Let us Know project for the civil rights movement Antenna-tr.org, to
obtain detailed information about landmines in Turkey. A response was provided by the
Turkish General Staff, the highest military authority, but limited information was provided.
For example, Ms. Ogreten asked about the quantity and location of landmines in Turkey but
was told that there were mines located in various places. An appeal with the Council was
lodged but the Council decided® that the detailed information about the landmines would be
denied as such information would be regarded as “state secret” and therefore exempt from the
Right to Information Act 2003.” However, the so called state secrets were publicly available
through the United Nations’ website. Turkey as a party (since September 2003) to the UN
Convention on the prohibition of the use, stockpiling, production, and transfer of anti-
personnel mines and on their destruction was obliged to produce yearly reports to the UN on

¢ Decision No: 2005/95, 11.02.2005.
37 See article 16 of the Right to Information Act 2003.
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national measures and the 2004 and 2006 reports included detailed information on
stockpilled anti-personnel mines, detailed location of mined areas and the quantity, and type of
mines within these areas, basically all the information that Ms. Ogreten tried to obtain through
Defence Ministry in her right to application request.

FormC -+ — Location of mined areas™
q

Article 7.1 — "Each State Party shall report to the Secretary-General ....on:- 7
c) To-the extent possible, the-location-of all- mined-areas-that-contain, -or-are-suspected-to-contain,-anti-
personnel-mines-under-its-jurisdiction-or-control, to-include as-much detail as possible regarding the type
and-quantity- of each type of anti-personnel mine-in-each mined area and when they were emplaced."¥
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e
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It is a well known fact that the UN reports are publicly available for each country and these
reports were obtained by Ms. Ogreten through the UN and distributed to the media subsequent
to the Council’s rejection decision based on state secrecy. It can be seen from these reports that
the information contained within the 2004 and 2006 reports contain detailed information in
relation to each and every request made by Ms. Ogreten in her right to information application.
Rather than denying her the information and considering it as a state secret, the Ministry of
Defence, as well as the Right to Information Council should have provided the requested
information. There was no re-consideration by the Council of its decision and Ms. Ogreten
unfortunately did not lodge an appeal with an administrative court.

% See <http://www.bilgiedinmehakki.org/doc/Article 7 Turkey 2004 Report.pdf>.

59
See
<http://www.unog.ch/80256EDD006B8954/%28httpAssets%29/46E3AA09E9AD605CC12571CCO05A60
A6/$file/Turkey.pdf>.
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TABLE 4: Turkish Right to Information Appeal Mechanism

If the information is denied, the applicant can appeal

If the information is still denied, or if the public authority refuses to comply with the
BEDK decision, the applicant can appeal

An appeal can be lodged to review the decision of an Administrative Court at the
Council of State level.
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Administrative Court Action

The above statistics revealed that 139 cases have been referred to Administrative courts for
judicial review of the decisions of the Right to Information Assessment (Review) Council
between 2004-2007.%°

Number of Administrative Court Appeal cases 2004-2007
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Administrative Court Appeal Cases | 2004 | 2005 | 2006 | 2007 | TOTAL
11 42 29

Total Cases 57 139
Against Public Inst. 8 5 10 23

By Public Institution 11 34 24 a7 116
Accepted by Admin Court 1 5 10 16
Rejected by Admin Court o] 18 2 12 41

Appeals considered 1 21 27 35 a7
Council of State (Danistay) Appeal 10 17 10 37

While only 23 of these cases were taken to Administrative courts by the applicants, the
majority (116 cases) were taken for judicial review by public authorities who disagreed with
the decision of the Council in favour of the applicants.

% The Administrative courts related statistics have been obtained from a presentation by Kilinc, U., Rapporteur
for BEDK (the Council), The Use of Right to Information in Turkey: Legal and Application Problems,
Ankara TESEV International Freedom of Information Conference, 11 December, 2006, at
<http://www.tesev.org.tr/etkinlik/ TESEV Sunusu-UgurK.ppt>.
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Administrative Court Cases Number of Administrative Court Cases By/Against Public Authorities
150.0

116
1125

47

34
a5 24 23

2004 2005 2006 2007 TOTAL

@ Against Public Inst. @ By Public Institution B Against Public Inst. B By Fublic Institution

A considerable number of these appeal cases are still under consideration by the administrative
courts, and usually the trial process is very slow in Turkey. It is also difficult to find the
outcome of these cases as the court decisions are not available online and only selectively
published in various law journals, and the courts are exempted from the Right to Information
Act through article 15 and therefore not subject to right to information requests. The Council
itself should provide detailed information about these court cases but only statistical data can
be obtained through the Council via right to information requests. The information revealed by
the Council show that 35 of these 139 cases were still under consideration by administrative
courts by the end of 2007, and 10 of them were considered by the Council of State. According
to the data obtained from the Council, 57 cases were resolved by the courts, and only 16 of
them in favour of the applicants while 41 were resolved in favour of the public authorities with
the decision of the Council being overruled by Administrative courts.

Status of Administrative Cases

@ Accepted by Admin Court @ Rejected by Admin Court Appeals considerad

Council of State (Danistay) Appeals

The Council of State (or the Supreme Administrative Court), in its judicial capacity, is the
highest administrative court, mainly with appellate jurisdiction® and has the duty to review and

61 The judicial and administrative duties of the Council of State are specified in Act No. 2575 which was
amended in 1990 by Act No. 3619 and by various acts after that. For further information about the history
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take decisions on appeals against the judgments of administrative courts and tax courts and
those judgments rendered by the divisions of Council of State acting as first degree courts.”> As
a court of appeal, the Council of State either affirms or quashes and refers the case back to the
lower court. As a first instance court, the Council of State deals with

- Actions for annulment brought against administrative acts, regulations and by-acts by
complainants whose interests have, allegedly, been violated by the contested act;

- Full remedy actions brought by the complainants who allege that their rights have
been infringed in the implementation of administrative acts or actions.

A total of 37 cases involving right to information appeals were reported to be sent for judicial
review to the Council of State by the end of 2007. However, there is no publicly available
information about the status or outcome of these cases as of writing, and the Council of State
has not published any of its decisions dealing with right to imformation appeals. As in the case
of other courts the Council of State is also outside the scope of the Right to Information Act
and is not subject to right to information requests in relation to its judicial work. This was
confirmed by a Council decision (No. 2004/143, 25.10.2004) in 2004.°

Resistance for information disclosure — Bergama Cases

An assessment of the 757 published decisions reveal that the Council often ensures impartiality
and has enforced the Right to Information Act vigorously in most cases, and has been critical
of the practices of many central and local government agencies and other public authorities
with regards to the application of the Right to Information Act. However, despite good
intentions of the Council, several public authorities refuse to provide information ignoring the
decisions of the Council. As mentioned above, in some instances the refusal to provide
information triggered appeals to the administrative courts for judicial review. In other cases,
public authorities themselves appealed to the administrative courts for the judicial review of
Council decisions.

Two inter-related cases will be used as an example to show problems associated with the
application of the Right to Information Act in Turkey.

Bergama Case 1

Three lawyers, members of the Izmir Bar Association, who are also environmental protection
activists within the Aegean region were involved in the monitoring of the activities of the
EUROGOLD Mining Company which has been operating a gold mine in Bergama. Following
some media rumours that EUROGOLD would sell the mining facility and leave the area
without shouldering any cleaning and reforestation burden, the lawyers tried to obtain
information from the Ministry of Finance with a right to information request made in February
2005 and asked the Ministry whether EUROGOLD has carried out its legal and tax obligations
in accordance with the relevant domestic regulations. The comprehensive right to information
request involved 14 questions.

In March 2005, the General Directorate of Revenue of the Ministry of Finance rejected the
applicants right to information request on the grounds that tax certificate information can only

and functions of the Council of State see <http://www.danistay.gov.tr/eng/index.html>.

The judgments of the administrative courts and tax courts that can be appealed before the Council of State,

are only those judgments which are passed by a committee of three judge in these courts.

8 Sabah, “Mahkeme kararlar1 "bilgi edinmenin" disinda,” 24.11.2004 at
<http://arsiv.sabah.com.tr/2004/11/24/gnd100.htm1>.
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be provided subject to article 5 of the Tax Procedure Law.®* The Directorate stated that the
requested information fell within the confidentiality scope provided in article 5 of the Tax
Procedure Law. Therefore, no information was provided to the applicants.

Subsequently, during March 2005 the applicants appealed to the Right to Information
Assessment Council. In June 2005, the Council issued its decision in favour of the applicants
and rejected the reasons raised by the Ministry of Finance.® The Council decided that 12 out
of the 14 questions should have been answered and the requested information should have
been provided to the applicants. The Council, in its decision, rejected the confidentiality
arguments put forward by the Ministry of Finance by stating that the Ministry is under
obligation to provide the information requested under the Right to Information Act 2003.
According to the Council, article 5 of the Tax Procedure Law is not compatible with the
subsequently enacted Right to Information Act. Article 5(2) of the Right to Information Act
states that “the contradictory provisions of other codes [and laws] can not be applied after the
date this law came into force.”* According to the Council, article 5 of the Tax Procedure Law
is one of those inapplicable provisions and cannot be used as an excuse to deny information to
the applicants. Based on the principles of openness and transparency, the Council unanimously
held that there was no legitimate excuse in not disclosing the information requested and this
kind of information should be in the public domain, and is in close interest of the public.

Although it was expected that the Ministry of Finance would comply with the Council
decision, the Ministry decided not to comply and the applicants were denied information for
the second time in July 2005.°" In their response letter, the Ministry cited the same excuse
based on article 5 of the Tax Procedure law. The applicants contacted the Right to Information
Assessment Council for the second time on 27.07.2005 and informed the Council that the
Ministry of Finance was ignoring its decision and was not complying with the Right to
Information Act.

In August 2005, the Council issued a statement by writing to the applicants and stated that
there was no need for the Council to render another decision on the same topic. The Council
advised the applicants to submit a complaint petition against the responsible civil servants to
the Ministry of Finance and ask the Ministry to take disciplinary action under article 29 of the
Right to Information Act. Furthermore, the Council advised that the applicants can file a
criminal complaint petition to a competent State Prosecutor’s Office against the responsible
civil servants. The Council also reminded that the applicants can take an action before an
administrative court in order to review the actions of the Ministry of Finance.

The applicants took an action before the Ankara Administrative Court for a judicial review of
the decision of the Ministry of Finance dated 13.07.2005 No. 32509. Furthermore the
applicants requested the court to issue a stay of execution decision as to the denial of
information decision of the Ministry of Finance on the grounds that the information requested
was in the public interest. On 04.05.2006 the 4™ Administrative Court of Ankara rejected the
applicants’ stay of execution request.®®

#  Tax Procedure Law no: 213.

% The decision of the Council dated 15.06.2005 no.2005/438.

8 Note for example that during the UK implementation, the British government decided that the old laws with
various secrecy provisions have precedence over the Freedom of Information Act 2000.

7 Ministry of Finance letter dated 13.07.2005 no.32509.

8 The dismissal decision of the 4th Administrative Court of Ankara dated 04.05.2006 n0:2005/1732.
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On 07.09.2005 the applicants filed a complaint petition against Mr. Savas Balkan who is the
highest civil servant of the Group Presidency of the Revenue Administration of Ministry of
Finance on the grounds that Mr. Balkan committed a crime of duty abuse by not complying
with the decision of the Council and by violating the provisions of the Right to Information
Act by not disclosing the information requested. The complaint petition was sent to the head of
the Ministry of Finance. However, this complaint action led to nowhere as a non-prosecution
decision was issued by the Presidency of the Revenue Administration on 06.12.2005.%
However, the applicants appealed against the decision not to prosecute before the Ankara
Regional Administrative Court on 20.12.2005. The applicants pointed out the value of rule of
law and democratic culture in a democratic society where citizens have access to information
without any unnecessary criteria. On 08.05.2006 the Ankara Regional Administrative Court
dismissed the applicants’ appeal application without giving any reasoning for the questions
raised by the applicants.”® Therefore, there were no punishment or investigation in terms of the
highest civil servant who was responsible for the non-disclosure of the requested information.

The dismissal decision of the regional Administrative Court is absolute in nature in accordance
with the Turkish domestic law. In other words, the applicants exhausted the domestic ways in
connection with their complaints, and decided to take their case and complaint to the European
Court of Human Rights by arguing an article 6 violation as they were obstructed to access a
fair and just court trial.

The applicants alleged in their European Court of Human Rights application that the Turkish
Administrative court, without making any merit examination about the applicants’ allegations,
endorsed the decision of the institution where the suspect is employed. The applicants allege
that the Regional Administrative Court without holding any hearing or requesting any
observation from the applicants issued its judgment. The applicants argued that the
administration and the judicial system have to issue their decisions by referring to the facts and
the questions raised by parties in order to enable them to understand why their application is
dismissed. The applicants also alleged that the current Turkish system concerning the
investigation and prosecution of civil servant does not have impartial and independent
standards. Therefore, the applicants alleged that the current system concerning the
investigation and prosecution of the civil servants is absolutely ineffective. Accordingly the
applicants state that article 13 of the European Convention was violated by the State Party.”
The applicants also argued that they were well aware of the tendencies of the government and
of its agents in protecting the operations of the mine in Bergama. The application concerning
Ozkan and Others v. Turkey” was lodged with the European Court of Human Rights on
03.10.2006 and an admissibility decision is yet to be made.

Bergama Case 2

% File no: 24714, Decision no: 2005/3.

" The judgment of Ankara Regional Administrative Court (Merit n0.2006/15, Decision No.2006/154).

"' The applicants also emphasized that even the European Court of Human Rights’ relevant two judgments
(Taskin and Others v. Turkey, application n0.46117/99, released on 10 November 2004 and Ockan and
Others v. Turkey, application no. 46771/99, released on 28 March 2006) did not change the operational
policy carried out by the Government and the gold Mining Company (Normandy/Newmont/Eurogold and
now Koza A.S). The ECtHR stated that “Moreover, despite the procedural safeguards laid down by Turkish
legislation and the practical effect given to those safeguards by judicial decisions, on 29 March 2002, in a
decision which was not made public, the Cabinet had authorised the continuation of the activities of the
goldmine, which had already begun operating in April 2001.”

> Application n0.41418/06.
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In a related case, following the 4™ Administrative Court of Ankara rejection of the applicants’
stay of execution request in May 2006, ”* the 4™ Administrative Court of Izmir issued a
judgment (2005/1732 e, 2007/155 K) in favour of the applicants on 28.02.2007. The Court
stated that

“the public authorities are obliged to provide every kind of information and documents
to those who ask them in accordance with the principles of equality, impartiality and
openness which are requisites of transparent and democratic administration in
accordance with article 4 of the Right to Information Act.”

The Ministry of Finance received the judgment of the 4™ Administrative Court on 24 April
2007. Subsequently, on 11 May 2007 the Ministry of Finance appealed with a stay of
execution request. On 20 June 2007, the 10™ Chamber of the Supreme Administrative Court
rejected the stay of execution request of the Ministry of Finance. On 31 July 2007, the
applicants applied to the Ministry of Finance with a request of the execution of the judgment of
the 4™ Administrative Court of izmir. On 29 August 2007, the Ministry of Finance sent a letter
to one of the applicants stating that the appeal case at the 10™ Chamber of the Supreme
Administrative Court had not yet been concluded. The Ministry argued that once the
notification was received by the Ministry of Finance the necessary action would be taken.

On 29.08.2007, the 10™ Chamber of the Supreme Administrative Court dismissed the appeal of
the Ministry of Finance concerning the rejection of the request of a stay of execution decision
about the judgment of the 4™ Administrative Court of Izmir. On 20 September 2007, the
applicants once again applied to the Ministry of Finance with a request of the execution of the
judgment of the 4™ Administrative Court of izmir. The applicants stated in a petition that the
agents of the Ministry have been deliberately blocking the use of the law by not acting in
compliance with their duty. The applicants stated that the agents should be prosecuted in
accordance with article 237/1 of Turkish Penal Code (negligence of public agents). The
applicants argued that subject to section 28, entitled Consequences of Judgments, of the
Administrative Procedure Code, (Law no: 2577),” the administration must take the necessary
actions required by the judgments and stay of execution orders given by the Council of State,
regional administrative courts, administrative and tax courts without delay. According to the
Administrative Procedure Law, this period can under no circumstances exceed thirty days from
the notification of the decision to the administration. However, in the actions concerning the
implementation of distraint and sequestration, the act shall be implemented by the
administration after the judgment becomes final. The Ministry of Finance did not comply and
refused to answer to the applicants’ petition.

Although the Ministry of Finance received the decision of 4™ {zmir Administrative Court in
April 2007, it did not comply with the decision by September 2007 and refused to provide the
requested information. As of writing (May 2008) the Ministry of Finance has not provided the
requested information to the applicants. As the applicants had exhausted the domestic ways in
connection with their complaints, they took their case and complaint once again to the
European Court of Human Rights. The applicants argued an article 6 violation with regards to
the non execution of the judgment of 4" izmir Administrative Court which violates the fair
trial clause of the European Convention on Human Rights. The applicants alleged that the
State party has repeatedly violated article 6(1) of the Convention by not complying with the

> The dismissal decision of the 4th Administrative Court of Ankara dated 04.05.2006 no:2005/1732
" Amended: 10/6/1994-4001/s. 13.
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requirements of the Right to Information Law as well as the judgment of the 4™ Administrative
Court of izmir. The applicants also claimed an infringement of article 10 as their right to
receive information under the Right to Information Act was denied despite a Council decision
and an Administrative Court decision in their favour. The applicants referred to the European
Court’s recent decision in the case of SdruZeni JihoCeské Matky v. Czech Republic,” which for
the first time explicitly recognized application of Article 10 in cases of a rejection of a request
for access to public documents. Finally, as the application of the Right to Information Act was
rendered null and void by the public authority’s lack of compliance, the applicants claimed an
article 13 violation. This second ECHR complaint was lodged with the Strasbourg court on 25
September 2007 and an admissibility decision is yet to be issued.

The long Bergama saga shows how difficult it can be to obtain information under the Right to
Information Act in Turkey as well as difficulties to enforce the decisions of the Turkish Right
to Information Review Council, and administrative courts. On the one hand, the applicants in
the Bergama saga should be applauded for their determination to obtain the requested
information from a public authority and for taking their cases to the European Court of Human
Rights. On the other hand, resistance to disclose information by the Ministry of Finance
despite a decision of the Council to the contrary approved by an Administrative court should
be condemned.

Such a resistive action sends the wrong message in terms of transparency, openness, and
democratic values in Turkey. On the contrary, it shows to other public authorities that the
Turkish Right to Information Review Council lacks teeth and is incapable of enforcing its
judgments, and so far the Council has done nothing to ensure that its decisions are not ignored
by public authorities. For example, the Council itself could have taken judicial action by
appealing to an administrative court on the behalf of the applicants. It could have sought
political action and an inquiry could have been initiatied at the Prime Ministry or Parliament
level. The Council could have also made recommendations in terms of amending the existing
law so as to enforce its judgments. However, the actions of the Council seems to be politically
motivated and the Council prefers to keep silent in terms of serious problems of compliance,
and prefers to keep out of the dispute between the applicants and the public authorities once it
lays down its decisions.

The above examples also show that despite judicial review and court action at administrative
courts, a number of public authorities still do not comply with right to information requests and
it has been documented that they do not disclose the requested information. Subsequent
complaints and requests for criminal investigations through the State Prosecutors’ Office lead
to nowhere. Article 29 complaints in terms of civil servants for crime of duty abuse within the
public authorities are also largely ignored, or lead into no punishment or internal investigation.

State Secrecy and Data protection Laws

The government announced the drafting of laws on state and trade secrets in October 2003
when it enacted the Right to Information Act, and initial drafts were made public in early 2004
but progress has been slow until very recently.

A new draft law on trade secrets, bank secrets, and customer secrecy was made public in
February 2008 but this draft is yet to reach the Parliament. Subsequently, a new draft law on

> Decision by the European Court of Human Rights (Fifth Section), case of SdruZeni JihoCeské Matky v.

Czech Republic, Application No. 19101/03 of 10 July 2006.

37



state secrecy was announced in January 2008, and made public on 24 April, 2008. This new
draft law on State Secrecy was sent from the Prime Ministry to the Parliament for discussion
and if enacted will introduce a State Secrecy Council as well as a State Secrecy High Council.
The former which will be formed by the Permanent Undersecretary for the Prime Minister, and
will include as its members the permanent undersecretaries for the Prime Ministry, Ministry of
Justice, Ministry of Interior, Ministry of Defence and Ministry of Foreign Affairs. The State
Secrecy Council will be in charge of making the secrecy decisions. On the other hand, the
State Secrecy High Council will include as its members the Prime Minister, and the ministers
for the Ministry of Justice, Ministry of Interior, Ministry of Defence and Ministry of Foreign
Affairs. The Prime Minister will act as the president for the State Secrecy High Council. The
State Secrecy High Council will be formed to provide its opinion with regards to court action
involving state secret classified documents.

Under the terms of the draft law, documents would be classified as “state secrets” by the State
Secrecy Council where their disclosure would seriously undermine and damage national
security, the territorial and constitutional integrity of Turkey, or its foreign relations. The draft
law also provides that certain documents could be protected as “classified information” by the
State Secrecy Council and these would be documents the disclosure of which would seriously
undermine the economic well-being of the state, state intelligence, military service, documents
pertaining the administrative and judicial investigations and prosecutions, as well as
documents which were classified as “secret” or “classified” by relevant authorities. The Prime
Minister, the Chief of General Staff, State Ministers, and the National Security Council can ask
the State Secrecy Council to classify documents that relate to their business as state secrets.
Other public authorities can only ask the Council to classify documents as state secrets through
the Ministries that they are connected to. According to the proposed law, the President of

Turkey himself decides the nature and classification of secrecy with regards to the documents
he holds.

In terms of duration, the proposed law enables time limited classifications as well as indefinite
classifications. A maximum period of 75 years is provided by law with regards to time based
classifications. The State Secrecy Council can modify the time period on such classified
documents, or can de-classify such documents. Indefinitely classified documents are subject to
review every 10 years. Classified documents which are classified for more than 10 years are
subject to review every 5 years. Indefinitely classified state secrets would automatically cease
to be state secrets after 50 years unless the State Secrecy Council decides to the contrary. In
terms of the duration of other “classified information”, these are limited by half of the time
period specified for state secrets. The proposed law refers to section 258 of the Turkish
Criminal Code and reminds that those who publish state secrets would be committing a
criminal offence punishable between one to 4 years of imprisonment. However, if the
publication and dissemination takes place through the media, or through the Internet, such
actions would be seen as an aggravating factor and the penalty would be increased by 50%.

In terms of privacy and data protection, although there has been several attempts at legislation
in this field in Turkey no considerable progress has been made until April 2008. On 24 April,
2008 the Prime Ministry published a new draft Data Protection law. This new draft law entitled
Kisisel Verilerin Korunmasi Kanunu Taslagi based upon both the 1981 CoE Convention for
the Protection of Individuals with regard to Automatic Processing of Personal Data (Strasbourg
1981, European Treaty Series No. 108) and the 1995 EU Directive 95/46/EC on the protection
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of individuals with regard to the processing of personal data and on the free movement of such
data was drafted by the Ministry of Justice. Almost 27 years after signing the 1981 CoE
Convention, Turkey is yet to enact and implement a data protection law. When this draft law is
enacted, certain requests with regards to personal information (e.g. employment files) will be
handled through the data protection law provisions, and this law will clarify the meaning of
“personal data” and “access to personal data” with regards to right to information requests. An
independent Data Protection Council will be set up under the new proposals. There was
considerable pressure from the European Union for Turkey to enact a data protection law and
the lack of legislation on data protection was cited several times by the European Commission
as a difficulty in terms of cooperation at international level and is an obstacle in terms of
relations with Europol, and customs cooperation on crime in addition to creating problems for
private sector with regards to processing of data in Turkey.

Conclusion

Although the enactment of the Right to Information Act is a very important first step towards
openness, transparency, and democratisation in Turkey, this report has identified several
problems with the application of the law. However, the Turkish experience is not completely
negative and the final part of this report will outline both the positive and negative
observations which have come to light in the first four years of the application of the Right to
Information Act in Turkey between 2004-2008. Finally, a set of recommendations will be
made for improvement of the application of the Right to Information Act in Turkey.

Positive Aspects of the enactment and implementation of the Turkish law

The Right to Information Act was enacted in October 2003 and came into force in April 2004.
Public authorities were required to be ready within three months and the implementation
period ended in August 2004. This swift implementation is certainly positive and a welcome
development in terms of transparency, openness, and access to information and official
documents in Turkey. High number of right to information applications between 2004-2006
(1,886,962 in total) suggest wider awareness of the existence of the law and the availability of
a right to information and access to official documents in Turkey. Furthermore, through article
5, public authorities are under a legal obligation to respond to applicants and provide the
requested information and documents subject to exceptions provided within the 2003 Act.
There was no such broad legal obligation previously. It is also welcome that all public
authorities accept right to information requests electronically, some via email, others through
web based forms. Additionally, the Prime Ministry launched the BIMER service in 2006
which acts as a central process centre for contacting central and local government institutions
as well as members of the Parliament. BIMER is also used for lodging right to information
requests and the Prime Ministry ensures that the relevant public authority receives the right to
information application lodged through this system. Additionally the applicant can track the
status of his/her application through BIMER.

Negative Aspects of the enactment and implementation of the Turkish law

Initially, during the implementation of the 2003 Act, limited or lack of resources created
significant problems for public authorities who were not prepared to deal with the compliance
requirements of the law. As shown in this report, this was more evident with regards to local
authorities such as municipalities.

More importantly, this report has highlighted that despite Right to Information Review Council

decisions and administrative court orders, there is still resistance to give information, and a
high number of public authorities are disputing Council decisions, either by ignoring them, or
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by appealing to administrative courts to challenge such decisions. Failure to provide
information is a clear violation of the Right to Information Act, and a violation of the
applicants’ right to information. The law certainly lacks teeth — nothing seems to happen for
non-compliance, no disciplinary action, nor criminal prosecutions take place despite several
reported cases of complaints to public authorities and Public Prosecutors’ Office. There are
also several decisions of the Council which clearly state that disciplinary action should be
taken with regards to non-compliance.”” Complaints to the Council seem to be fruitless as the
Council chooses not to enforce its decisions and so far showed a clear unwillingness to follow
up its decisions. The Council has not taken a single case to an administrative court for
compliance, and it only encourages applicants to do so.”” The Ministry of Finance’s attitude
and resistance to give information in the Bergama cases as outlined in this report can only be
described as criminal and those responsible should have been subject to disciplinary action as
well as criminal prosecutions. Two applications have been lodged with the European Court of
Human Rights with regards to article 6 and 10 of the European Convention on Human Rights,
but admissibility decisions have not been made by the Strasbourg court yet.

With regards to the work of the Council, this report has brought to light that the majority of the
Council’s decisions remain unpublished as of writing. According to data obtained from the
Council with a right to information request 79% of the Council’s decisions (2,782 out of 3,539
as of March 2008) remain unpublished. It is the submission of this report that resistance and
systematic delay are the reasons behind non publication rather than lack of resources at the
Council level. This conclusion is based upon several right to information requests made to the
Council and an exchange of letters with the Council between 2004-2008. Therefore, the lack of
openness and transparency with regards to the Council’s work should be strongly criticized.

Furthermore, laws on state secrets, trade secrets, and data protection are yet to be enacted, and
the lack of such laws creates significant problems in terms of the application of the Right to
Information Act.

Final Recommendations
Recommendation 1: Training

In terms of improving the application of the Right to Information Act, it is recommended that
the government should offer training for public authorities especially with regards to the

6 See for example Council decision No. 2004/10: “Kurulun dilek¢e sahibine, itirazinin yonlendirildigi kurum

tarafindan yasal siireler icinde yanit verilmemesi durumunda, bilgi vermemenin cezai yiikiimliiliikleri
oldugunun ve idari yargiya dava agabileceginin hatirlatilmasi;” Council decision No. 2005/10: Daha énce
benzer konularda Kurulumuza yapilan ¢esitli itirazlar iizerine alinan 05/07/2004 tarihli ve 2004/16 sayili,
11/10/2004 tarihli ve 2004/128 sayili kararlarda da Kurulumuzun ayni mahiyette karar almasina ve isbu
kararlart Istanbul II Milli Egitim Miidiirliigii ne teblig etmesine ragmen, benzer mahiyetteki bagvurulara
hala ayni red gerekgesiyle olumsuz cevap vererek 4982 sayili Kanunun ve mezkur Yonetmeligin amir
hiikiimlerinin uygulanmasina “kasith” olarak muhalefet eden anilan Miidiirliik yetkilileri hakkinda 4982
sayili Kanunun 29 uncu maddesi geregince islem yapimasini teminen Milli Egitim Bakanlhigi’'na
yazimasini”.

See for example Council decision No. 2004/48: “Ad: gegenin Kurul Kararimi uygulamayanlar hakkinda
bagvuru yaptigi Kurumun veya bagl oldugu Bakanligin en iist amirine sikayette bulunabilecegi veya
Cumhuriyet Savciligina su¢ duyurusunda bulunabilecegi ya da idari yargida dava agabilecegi;” Council
decision No. 2004/55: “Basvuruya anilan Kanun cercevesinde siiresi icinde cevap verilmemesinde ihmali,
kusuru veya kasti bulunanlar hakkinda anilan Kanunun 29 uncu maddesi kapsaminda cezai islem
yapumasi;” Council decision No. 2004/90: “Bagvurusuna cevap vermeyen Aydin Bayindirlik ve Iskan
Miidiirliigii yetkilileri hakkinda cezai islem yapimast i¢in soz konusu Miidiirliigiin bagh oldugu Bakanligin
en tist amirine yazili sikayette bulunabileceginin bildirilmesine.”
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application of the Act by the local government agencies. Funding should also be made
available for improving or establishing stand-alone right to information units within local
government agencies. Training is also important for the public, media representatives,
investigative journalists, and academics. Although a number of training programmes were
conducted by non governmental organizations in the last few years, future training
programmes should concentrate on the appeal process to the Right to Information Review
Council as well as how to take cases to administrative courts for review. As shown in this
report, currently, only a fraction of the rejected right to information requests reach the Council
and only a fraction of rejected Council decisions reach administrative courts.

Recommendation 2: Transparency at the Council level

Openness, transparency, and accountability are elements of a good democratic system.
Therefore, transparency at the Right to Information Review Council level is urgently needed as
well as swift publication of all Council decisions. Furthermore, information about
Administrative court challenges is not provided by the Council, and there should be more
transparency about what decisions of the Council has been subject to challenge, and what
decisions have been taken by Administrative courts. For a better understanding of the
application of the Right to Information Act, publication of Council and Court decisions needs
to be ensured.

Recommendation 3: Political Action for Compliance

This report has established that there are serious problems with compliance and certain public
authorities ignore the decisions of the Council as well as the decisions of Administrative
courts. With regards to non-compliance, political action is required and the Government should
ensure that Council decisions and Court orders are enforced.

Recommendation 4: Detailed Statistics

The Parliament on a yearly basis publishes statistics related to the Right to Information Act.
These reports, prepared by the Council are an important source of information. However, more
detailed statistics especially with regards to refusal to provide information should be provided
and the annual individual public authority reports, as well as the Council annual report should
detail use of exemptions and exceptions with regards to refusal to provide information by
public authorities. This is a requirement by article 30(c) of the Right to Information Act but the
Council and the individual authorities did not provide this information within its 2004, 2005,
and 2006 reports. Article 30(e) of the Act also requires information to be published about the
outcome of administrative court cases but this information is also not provided.”

Recommendation 5: RTI Tracking Mechanisms
All public bodies should establish RTI requests tracking mechanisms. The Prime Ministry,
through BIMER offers such a facility but this should be extended to all public authorities.

Recommendation 6: Arbitrary application of the law should be avoided

Some public authorities state on their websites that they would not accept applications if the
requests are not drafted in a certain way or that certain information is not provided by the
applicants. Furthermore, some public authorities have started to tag certain applications as
vexatious or repeated but in most cases such repeated applications are triggered as a result of
the public bodies resistance, refusal, and denial of information for no particular reason. Such
arbitrary practices should be avoided in the future.

78 A right to information request about this matter is pending as of this writing.
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Recommendation 7: Detailed responses should be given to the applicants

In the case of refusal to provide information, public authorities should provide the applicants
with detailed reasoning behind their decisions not to disclose information. Most authorities
including the Council itself, seem to cite one of the exemptions in the Act without explaining
why the applicant’s request falls within that exemption with regards to right to information
requests. Public interest arguments and the presumption of openness seem to be ignored as
well as decisions of the Council which repeatedly stress that the applicants should be given
detailed reasoning with regards to rejected applications. Public authorities often fail to tell the
applicants about their right to appeal to the Council or their right to take their case to an
administrative court. This crucial piece of information seems to be deliberately neglected from
the refusal responses provided by a number of public authorities and this sort of practice
should be avoided in the future.

Recommendation 8: Kiosks for lodging RTI requests

Consideration should be given for the development of kiosks for lodging RTI requests initially
within municipalities and mayors offices as Internet penetration, especially in the eastern
Turkey is low. The government, through the e-Transformation Turkey project,” run by the
Prime Ministry’s State Planning Organization, Information Society Department, can develop
such kiosks for open public use. The 2006-2010 Turkish Information Society Strategy®
includes strategic priorities with regards to citizen focused service transformation and
modernization in public administration. For example, the BIMER system could be locally
accessed through the kiosks set out in public buildings. The public can then lodge and track
their applications electronically through such a kiosk.

Recommendation 9: The enactment of the Draft Data Protection Law should not be delayed
any further

Although there is constitutional protection for a private life within the Turkish legal system
(articles 20 and 22 under section 5 of the 1982 Constitution) there is currently no protection of
personal data through data protection laws or through any other regulatory means. This issue
deserves the highest consideration from the government, and the recently announced draft data
protection law should be swiftly enacted.

Recommendation 10: Independent Oversight is needed for State Secrecy Decisions

The draft law on State Secrecy, if enacted, will establish two governmental bodies, the State
Secrecy Council, and the State Secrecy High Council. The formation of both councils involve
politicians and high-level ministers. However, it would be preferable to have an independent
oversight body to oversee the decisions of the State Secrecy Council rather than a yet another
high-level ministerial body.

7 See generally <http://www.bilgitoplumu.gov.tr/eng/default.asp>.
%0 See <http://www.bilgitoplumu.gov.tr/eng/docs/Information%20Society%20Strategy Turkey.pdf>.
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